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FOREWORD

This manual has been prepared for use by the staff and management of the Idaho Department of
Environmental Quality. The goals of this manual are: 1) to provide atraining tool for new

environmenta staff, 2) to provide a reference tool for existing staff, and, 3) to document established
enforcement policies and procedures for the activities commonly carried out by the staff: inspectors
and enforcement management.

The information set forth in this manual isintended solely as guidance for use by the staff of the Idaho
Department of Environmental Quality. The contents of thismanud are not intended to, nor do they,
congtitute a rulemaking by the Idaho Department of Environmental Quality. Furthermore, the content
of thismanual do not create any rights or benefits, substantive or procedural, enforceable at law or

in equity, by any person. Nothinginthismanual shall be construed to constitute a valid defense by
regulated partiesin violation of any state or federal environmental statute, regulation or permit. The
Idaho Department of Environmental Quality reserves the right to be at variance with the contents of this
manual and to change the contents at any time without public notice.
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INTRODUCTION

The ldaho Department of Environmental Quality (DEQ) is the state agency charged wit h
environmenta protection. Within DEQ are avariety of programs designed to protect the quality of
our air and water, and to manage waste within the state.

The Water Quality Program is largely responsible for Emergency Response/Disaster Response
coordination; stormwater programs, ground water and surface water standards, wastewater
programs, including land application; drinking water programs, water quality monitoring and
assessment; Basin Advisory Groups and Watershed Advisory Groups; and water quality enforcement.

The Air Quality Program Office is comprised of three programs. Air Qudity, Enforcement and
Compliance, and Permitting. The Air Qudity Program Office is responsblefor administering state-
and federaly-mandated permit and enforcement/compliance programs for arr quality, providing
customer service through technica assistance, and minimizing air pollution through andysis and
planning functions.

The State Waste Management and Remediation Program Officeis dividedinto three general program
aress. Solid Waste, Hazardous Waste and Remediation. The Remediation component of the program
oversees emergency response activities, Superfundsites, andthe Lesking Underground Storage Tank
Program, as well as addressng more generd ste clean-up issues.

The gods of the DEQ Enforcement Procedures Manual areto serve asatraining tool for new steff
and areference document for existing staff, and to define standard complian ce and enforcement policy
and procedures. Inaddition, this document is available to the public under the public records statute
and may be used by the regulated community and public as an educational tool for understanding the
authorities under which DEQ operates its compliance and enforcement programs.

The manual describes the statutory authorities under which the compliance and enforcement
components are implemented, and the policies and procedures used to achieve compliance. By
employing the procedures presented in this manual, personnel will be ableto successfully conduct
professonal investigations, and develop technically accurate and legally defensble enforcement
actions. Adherence to the proceduresin this document will promote agency credibility by establishing
successful compliance/enforcement programs that are consi stent, equitable, and accountable.

How to use this manual

This manual is intended as adynamic document subject to revison as circumstances or policies
change. Themanud is divided into seven main sections, a reference section, and appendices.

Section 1 defines the regulatory framework and authorities which are the foundation for the
compliance and enforcement effortsimplemented by the DEQ.



Section 2 describes the process of writing inspections reports. who is responsble, what a compl ete
report should contain, and the format for documenting recommendations,

Section 3 describesinformation collection practices, how to determine whether a violation exists and
how to cite aviolation.

Section 4 discusses the administrative enforcement process, outlines the various procedures through
the use of flow diagrams, and provides an example of each type of enforcement action.

Section 5 describes the civil enforcement process, defines thejudicial referral process, and briefl y
describes both the attorney's and the inspector's roles during acivil enforcement action.

Section 6 discusses the criteria for what constitutes a crimina enforcement action and identifies the
procedure to follow for referring acase for criminal prosecution.

Section 7 contains information regarding the type of documents included in DEQ files, how to
manage confidential information infiles, and how to comply with the public records law.

The manua also containsalist of the reference documents used in developing thismanua. Thelist
of references provides awedth of compliance and enforcement information and is recommended as
supplemental reading.

The appendices contain information referred to within the manual. Documentsin the appendices
wereincluded for quick and essy reference to existing palicies, procedures and guidance documents.



Section 1. Regulatory Framework/Authorities

1.1 Introduction: DEQ’s Authority to Enforce Environmental Lawsin ldaho

This section outlinesthe statutory basis of DEQ’ s enforcement authority, and provides an overview
of the sections of 1daho’s Code devoted to each medium--air, water, and waste. It a so describes the
federal environmental programs that DEQ has been delegated authority to enforce.

1.2 Statutes

Statutes are laws enacted by thelegidature. According to the State of Idaho, Administrative Rules
Manua 1994, "statutes establish most of the powers and functions of administrative agencies." The
Environmental Protection and Health Act of 1972 (EPHA), found at Idaho Code, Title 39, Chapter
1, declaresthat it isthe policy of the state of Idaho to provide for the protection of the environment
and the promotion of personal health and to protect and promote the health, safety and generd
welfare of thepeople of the state. 1daho Code 839-102(1) states that the Department of
Environmenta Quality (DEQ), isempowered to administer the provisons of the EPHA. The EPHA
and Hazardous Waste Management Act (HWMA) grant the Department the powers and duties to
protect the environment through use of the Department's enforcement authorities. In March 2000,
the legidlature passed a bill making DEQ an autonomous department rather than a divison of the
Department of Hedth and Wefare.

1.3 Power s and Duties of the Director

The executive and administrative power of the department is vested in the Administrator of the
department. The Administrator’s powers and duties include formulating and recommending to the
Board of Environmental Qudlity (Board) rules, regulations, codes, and standards, as may be necessary
to dedl with problemsrelated to certain specific environmental concerns. The Administrator, under
the rules, regulations, codes or standards adopted by the board, supervises the promotion and
protection of the environment and health of the people of thisstate. The powers and duties of the
Administrator specific to the protection of the environment include, but are not limited to, the
following:

° issuance of licenses and permits as prescribed by law and the rules and regulations of
the board;

° supervis on and administration of laboratoriesand the standards of testsfor chemicd
analyses of environmental pollution;

° enforcement of standards, rules, and regulations relating to public water supplies,

° supervision and administration of asystem to safeguard air quality by limiting and
controlling the emisson of air contaminants;



° supervision and administration of a system to safeguard the quality of the waters of
this state, including but not limited to the enforcement of standards rdating to the
discharge of effluent into the waters of this state and the storage, handling and
transportation of solids, liquids and gases which may cause or contribute to water
pollution;

° supervigon and administration of administrative units whose responsibility shall beto
assst and encourage counties, cities, other governmental units, and industriesin the
control and/or abatement of environmental and health problems,

° adminigtration of solid waste disposal Site and development review in accordance with
the provisions of chapter 74, title 39, Idaho Code and chapter 4, title 39, Idaho Code;

° enforcement of al laws, rules, regulations, codes and standards relating to
environmental protection and hedth;

° formulation and adoption of a comprehensve state nutrient management planfor the
surface waters of the state of Idaho in consultation with the appropriate state or
federa agencies, local units of government and with public involvement as provided
for under the administrative procedures act;

° formulation of awater quality management plan for Priest L ake in conjunction with
aplanning team from the Priest L ake area whose membership shall be appointed by
the board and consigts of afair representation of the various land manager, user and
interest groups of the lake andits Idaho watershed; and

° the authority to develop and propose regulaions as necessary to ensure compliance
with the Solid Waste Facilities Act.

1.4 The Board of Environmental Quality

The board of environmental quality consists of seven members appointed to four-year terms by the

governor, with the advice and consent of the senate. Membersmay be removed by the governor for
cause. Each member must bea citizen of the United States, aresident of the state of 1daho and a
qudified eector. Not more than four of the board members may be from any one political party. All

members are chosen with due regard to their knowledge and interest in environmental protection and
hedth. Each year the board electsa chairman, vice-chairman and a secretary.

The board meetsfive times per year, approximately every 2-3months. By &ffirmative vote of four
of its members, the board may adopt, amend or reped therules, codes, and standards of the

department that are necessary and feasblein order to carry out the purposes and provisions of the
EPHA and to enforce thelaws of this state. The rules and orders so adopted and established have
the force and effect of law and may deal with any matters deemed necessary and feasible for

protecting the environment or the hedth of the state. The dfective date of afind rule adopted by the
board is subject to legislative review during the succeeding session of the Idaho Legislature, as per
Idaho Code § 67-5224. A temporary rule adopted by the board can become effective immediately;
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however, the duration of the temporary ruleis subjectto legislative review during the next succeeding
sesson of the Idaho L egidaure (Idaho Code § 67-5226).

1.5 Enfor cement Power s and Duties Authorized by the EPHA and HWMA

The mgjority of DEQ's enforcement authorities are derived from the Environmental Protection and
Hedth Act (EPHA). The Hazardous Waste Management Act of 1983 (HWMA), found at 1daho
Code § 39-4401 through 39-4432, provides enforcement authorities specificto hazardous waste. The
HWMA and EPHA enforcement authority procedures and processes are similar. For the purpose of
this manual, one may assume that the enforcement steps are the same unless otherwise noted. These
and other 1daho statutesgive authority to all program-specific rules, regulations, standards, plans
licenses, permits, certificates or orders promulgated thereunder.

It is important to look at the framework of authorities outlined in both EPHA and HWMA..
Followingisabrief discussion of each of the mgjor sections of the EPHA and HWMA which address
DEQ's enforcement authority.

1.6 Environmental Protection and Health Act (EPHA) of 1972

Section 39-108 of the EPHA providesDEQ with the authority to investigate, obtain access, inspect,
and proceed with administrative or civil enforcement actions based upon the receipt of information
concerning an alleged violation of the act or of any rule, regulation, permit or order promulgated
pursuant to the act.

Section 39-108 also gives DEQ authority to continualy observe and periodicaly inspect actua or
potentia health hazards, air contamination sources, water pollution sources, noise sources, and solid
waste digposal stes. If DEQ determines any person isinviolation of any provision of theact or any
rule, regulation, permit or order issued or promulgated pursuant to the act, DEQ has the authority
to commence administrative or civil enforcement action. This section outlines the civil penalty

framework, cost recovery of the sate's expensesincurred by enforcing the act, and the procedure for
commencing civil enforcement action whenimminent and substantial danger exists to public health
or the environment. The specificsof theadministr ative and civil enforcement processes implemented
by DEQ are discussedin Sections 4 and 5 of thismanud.

Section 39-108(4) provides that "No civil or administrative proceeding may be brought to recover
for aviolation of any provison of thischapter or a violation of any rule, regulation, permit or order
issued or promulgated pursuant to this chapter, more than two (2) years after thedirector had

knowledge or ought reasonably to have had knowledge o the violation.” In other words, atwo-year
statute of limitations applies (see Section 1.9 of thismanual).

Section 39-109 gives the board or director the authority to request the Attorney Genera'soffice to
commencecivil or criminal enforcement action.

Sections 39-110 and 39-111 require the registration of persons engaged in operations or construction
wherear palutionisafactor and providefor the confidentid treatment of certain production, sales



figures or process/production information provided by air or water pollution sourcesto the
department subject to Chapter 3, title 9, Idaho Code.

Section 39-112 affords the department the authority to reguire or order sources emitting air pollution
which has been determined to cause imminent danger to human heath or safety to fix, reduce, or
discontinue the emiss on activitiesimmediately.

Section 39-115 authorizes the department to issue pollution source permits in compliance with
regulations or rules established by the board; to sue any facility determined to have violated the
source permit, or fecilitiesthat construct anindustriad or commercid ar pollution source without
permit; and to collect afee from the facility for processing applicationsfor the permit.

Section 39-116 provides the authority to issue compliance schedules to any person who isthe source
of any health hazard, air contaminant, water pollution, solid waste or noise for which regulatory
standards have been established, to assuretimdy compliance with those standards.

Section 39-117 edtablishesthe criteriafor criminal msdemeanor charges and pendtiesfor any person
who willfully or negligently violates the provisions of the public health or environmental protection
laws.

Section 39-118 requires DEQ approva and review of dl plans and specifications prior to the
construction, modification, or expansion of sawage sysems, sewage treatment plants or systems,
other waste treatment or disposal facilities, public water supply systems or public water treatment
systems.

Section 39-118A requires DEQ approva and review of dl plans and specifications prior to the
construction of a new ore-processing facility, or modification or expansion of an exiging ore-
processing facility, that is intended to contain, treat, or dispose process water or process-
contaminated water contai ning cyanide.

For additiond information, refer to the Environmental Protection Health Act, found at 1daho Code,
Sections 39-101 through 130.

1.7 Hazar dous Waste Management Act of 1983 (HWMA)

Section 39-4404 establishes that the State of 1daho enact and carry out a hazardous waste program
that enablesthe state to assume primary control from the federal government over hazardous waste.
It directs the Board to promulgate rules consisent with the federal Resource Conservation an d
Recovery Act (RCRA) regulations adopted by the Administrator of the United States Environmental
Protection Agency (EPA). It limits the Board from promulgating any rule that would impose
conditions or requirements more stringent or broader in scope than RCRA and the RCRA regulations.

Section 39-4405 provides for the adoption of thefederal RCRA regulations by referenceinto rules
for the management of the generation, collection, transportation, treatment, storage and disposd of
hazardous wastes within the state and for the regulation of personswho produce, burn, distribute and
market fuel containing hazardous waste.



Section 39-4406 establishes the general powers and duties of the director to assume and maintain
primacy over hazardous waste management pursuant to RCRA.

Section 39-4407 establishes the criteria for identifying whether wastes are non-hazardous or
hazardous.

Section 39-4408 prohi bitsthe unauthorized treatment, storage, release, use or disposa of hazardous
waste into the environment unless the activity isexplicitly alowed by permit, variance, or permit
exemption.

Section 39-4409 prohibits the congtruction, operation or modification of a hazardous waste
treatment, storage or disposa fecility without a permit.

Section 39-4410 provides for the promulgation of rules and regulations related to intrastate ard
interstate transportation of regulated hazardous waste.

Section 39-4411 providesfor the adoption of rules and regulations prescribing procedures necessary
for the maintenance and submittal of records, and the reporting and monitoring information required
by these rules.

Section 39-4412 givesduly authorized state employees or representatives authority to perform
ingpections and searches. This section sets forth the procedures under which the department hasthe
authority to perform inspections, collect samples, inspect and obtain recordswith consent, or under
an administrative search warrant obtained from amagistrate or district court judge.

Section 39-4413 sets forth the authorities and proceduresfor the department when the department
determinesthat a person isinviolation of any provison of HWMA, or any permit, rule, regulation,
condition, requirement, compliance agreement or order issued or promulgated by HWMA. The
statute setsforth the procedures and authoritiesfor the administretiv e enforcement, permit suspension
or revocation proceedings, or civil enforcement proceduresavailable to the department.

Secti n 39-4414 provides the remedies available to the department in the event the department
determines aperson has violated HWMA, or any permit, standard, rule, regulation, condition,

requirement, compliance agreement, or order issued or promulgated pursuant to HWMA. The
remedies available include collection of penalties, assessment of costs, restraining orders, injunctions
and other relief deemed appropriate. This statute directs DEQ to deposit any monies recovered from
enforcement proceedingsinto the hazardous waste emergency account created by section 39-4417.

Section 39-4415 sets forth the authority for the Attorney General's office to prosecute any person
who knowingly violates any provison of the HWMA, or any permit, standard, regulation, condition,
requirement, compliance agreement, or order issued or promulgated pursuant to HWMA. This

section aso sets forth the maximum monetary fine and terms of imprisonment associated with

misdemeanor violation(s).

Section 39-4416 isa citizen suit provison that allows any person who has been injured or damaged
by an alleged violation of any permit, standard, regulation, condition, requirement, compliance



agreement, or order issued pursuant to HWMA, to commence a civil action on that person’'s own
behalf against any person alleged to have committed the violation. Such an action may not be
commenced if the department is diligently prosecuting an administrative, civil or crimina action to
require compliance with the identical law. Idaho Code 839-4416 allows an interested person to
intervene in the state's case, and the department to intervene asa matter of right in the citizen suit.

Section 39-4417 creates the hazardous waste emergency account in the state treasury. All finesand
pendlties collected from hazardous waste enforcement actions are deposited into the hazardous waste
emergency account for the sole use of paying the necessary costs of preventing, neutralizing, o
mitigating any threat to the public hedth or safety, or to the environment, caused by a hazardous
waste emergency Stuation.

Sections 39-4417B through 39-4432 address various administrative and procedural aspects of the
implementation of the state hazardous waste program. For additiona information, refer to the
Hazardous Waste Management Act found at 1daho Code, Sections 39-4401 through 39-4432.

1.8 Solid Waste M anagement

Section 39-7404 establishes that the State of 1daho enact and carry out a municipa solid waste
program that enablesthe state to assume primary control from the federal government over municipal
solidwaste. This section directsthe Board to promulgate rules consistent with the federal Resource
Conservation and Recovery Act (RCRA) regulations adopted by the administrator of the United
States Environmental Protection Agency (EPA). It limits the board from promulgating any rule that
would impose conditions or requirements for municipal solid waste more stringent or broader in
scope than RCRA and the RCRA regul ations.

Section 39-7406 establishes the general powers and duties of the counties, director and loca health
districtsin regard to municipal solid waste.

Section 39-7407 establishes Ste certification regtrictions for new and existing municipal solid waste
units and lateral expansions.

Section 39-7408 establishes the criteriafor Ste certification, requirements of the applicant and the
application review and approval/rejection timelimits for the department. Section 39-7408(A), (B),
(C) & (D) establish the site certification procedures for acommercid solid wastefacility, site review
pandl, establishment of acommerdd stinglcense fee, and dutiesof thedirector relativeto thesiting
application, respectively.

Section 39-7409 establishes the design requirementsfor liner design, point of compliance and leachate
discharge.

Section 39-7410 establishes the criteria for ground water monitoring design.

Section 39-7411 establishes thedesign review procedurefor amunicipd solid wastelandfill unit and
the department’ s review period.



Section 39-7412 establishes the standards for operation criteriafor all municipal solid waste landfill
units.

Section 39-7413 provides that prior to operation of amunicipal solid wage landfill unit, all operations
plans shdl be submitted to the heath district with jurisdiction and an operating certificate be issued
by the hedth district with jurisdiction.

Section 39-7414 providesfor assessment monitoring and corrective action whenever a Satidically
sgnificant increase over background has been detected for one (1) or more constituentslistedin 40
CFR 258, Appendix | or an alternative list approved in accordancewith 40 CFR 258.54(a)(2).

Section 39-7415 establishes standardsfor closure for all municipal solid waste landfill units receiving
wastes on or after October 9, 1993, except as provided by 40 CFR 258, and units that accepted waste
after October 9, 1991, but ceased to accept waste prior to October 9, 1993.

Section 39-7416 establishes standards for post-closure care for municipa solid waste landfill units
receiving wasteson or after October 9, 1993, except as provided by 40 CFR 258.1.

Section 39-7417 establishes requirements for financid assurancefor closure, post-closure care and
correctiveaction.

Section 39-7418identifiesmodificatio nsto approved municipal solid waste landfill units that require
amendment approval.

Section 39-7419 provides that all municipal solid waste landfill units shall be subject to routine
inspections by county, director and hedth district representatives in accordance with relevant
provisons of the Idaho Code. This section dso mandates a comprehensive review inspection of all
municipa solid waste landfill unitsevery 3-5years. These inspections shal be conducted jointly with
the landfill owner, county, director and health district.

Section 39-7420 sets forth the authorities and procedures for each public agency with responsibility
for enforcement of the requirements established in this chapter. This section also specifies that the
director may assume the authority otherwise to beimplemented by a district if thedigrict fallsto
carry out responghilities established in this chapter.

1.9 Statute of Limitations

Pursuant to Idaho Code Sections 39-108 and 39-4413, of the EPHA and HWMA respectivey, no
civil or administrative proceeding may be brought to recover for aviolation of either act or any
permit, standard, regulation, condition, requirement or order issued or promulgated pursuant to either
act more thantwo (2) years ater the director (or an officer of the department) had knowledge or
ought to reasonably have had knowledge of theviolaion. Thisconceptiscommonly referred to as
the"datute of limitations." Inactual practice, if the department desires to pursue an administrative
or civil action against a person for committing a violaion, then it must do so withintwo years from
the day the violation was observed, discovered, documented, or otherwise brought to the attention
of the director or any officer of the department. A violation may be a continuing violation,
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whereupon eech day starts anew two-year time period. Itisgenerdly alegal determination whether
aviolation iscontinuing, or is adiscrete violation.

Refer to Section 3 of this manual for more information regarding discrete versus continuig
violations.

1.10 Permit Suspension and Revocation

Both the EPHA and HWMA refer to the Idaho Adminigtrative Procedures Act (APA) found at Idaho
Code 88 67-5201 through 67-5275, in the event that permit suspension or revocation is necessary.
The APA providesthat no revocation, suspension, annulment, or withdrawal of any license is lawful
unless, prior to the institution of agency proceedings, the agency gave noticeby mail to the licensee
of facts or conduct whichwarrant the intended action, and the licenseeisgiven an opportunity to
show compliance with al lawful requirementsfor the retention of thelicense. If the agency findsthat
public hedth, safety, or welfare imperatively requires emergency action andincorporates a finding
to that effect in its order, summary suspenson of a license may be ordered pending formal
proceedings for revocation or other action. APA proceedings shall be promptly instituted and
determined.

1.11 Rules, Regulations, and the Rulemaking Pr ocess

It is often unclear what thedifference is between arule and aregulation. Can the two be used
synonymously ? The answer isno, they can not. Rules govern what the public may or may not do
in amanner consistent with the statute’ s purpose. In the ldaho Administrative Procedures Act (APA)
Idaho Code §8867-5201 et seq., administrative rules are defined as "rules;” they are not "regulations,”
"rules and regulations' or "policies." In order to avoid repetition, often the term "policy” or
"regulations’ is used but theofficial statutorily defined word for all of these is rule when referring to
an administrative rule adopted under the APA. Internal agency procedures, interpretationsand
guidelines are referred to as "policy or policies." For example, this document sets forth policy and
proceduresto be followed by DEQ in carrying out the intent of the Legislature as expressed in the
rules cited above. The rules, inturn, express the state' smeansof following federd regulations.

There are some statutory references to rules as'"regulations' outside the APA, but they are gradually
being corrected. Idaho refers to federa rulesas "regulations.” Federad regulations become rules only
if adopted under the APA asrules. For example, the federal Resource Conservation and Recovery
Act (RCRA) regulations are adopted by reference under the APA as rules under the authority of
HWMA. Therefore, the federd regulations adopted by Idaho are referred to asrules (e.g. the Rules
for Hazardous Waste).

Rulesdo not dictate how to go through the administretive enforcement process, but should be viewed
as the foundations for enforcement. The enforcement procedure is found within the scope of the
statutes. Rules authorize DEQ to undertake some of the actions and activities that can be used as
enforcement tools. For example, the conditions placed in permits alow DEQ to use permit regulation
authority to require the permittee to consent to inspections or require permittees to submit specific
monitoring informationto DEQ.
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There are 19 chapters of specific rules governing the activities of the Department of Environmenta
Quality. When these rules or standards are cited, they arecited by reference to IDAPA 58.01. The
acronym "IDAPA" does not stand for the "ldaho Administrative Procedures Act”; it Smply designates
the numbering system for the rules promulgated under the APA. The number 58 following IDAPA
denotes that these are therules specific to the Department of Environmental Qudity; the 01
designates the Title number; and the various Chapter numbers (01-21) follow to designate the specific
environmental rule or standard.

The rule-making processindudes publishing proposed rules, modifications, changes, etc. in the Idaho
Administrative Bulletin, which is published on amonthly basis. Rule-making activities are codified
annudly in the Idaho Administrative Code.

The 1996 Legidature amended the rulemaking procedures of the APA (S. 1293, effective 1/1/96).
The current APA provides that a rule that has been adopted by an agency under the regular
rulemaking processis apending rule subject to legid ative review before becoming find and effective.
Unless provided otherwise in the rule, the pending rule becomes find and effective upon the
conclusion of the legislative sesson to which the rule was submitted for review, unlessthe rule is
approved, rejected, amended or modified by concurrent resolution in accordance with Sections 67-
5224 and 67-5291, Idaho Code.

The APA also provides that any pending rule imposing afeeor charge shal not become final and
effective until the rule has been approved, amended or modified by concurrent resolution.

The APA specifiesthat an agency cannot adopt a temporary rule unlessthe governor first finds that
the temporary rule meets one of the following conditionslisted at section 67-5226 Idaho Code: The
rule must be: a) reasonably necessary to protect the public health, safety, or welfare; b) necessary for
compliance with deadlinesin amendments to governing law or federa programs; or c) conferring a
benefit. Once adoptedby an agency, atemporary rule may not remain in efect beyond the conclusion
of the next succeeding legislative session unless the ruleis approved, amended or modified by
concurrent resolution.

Pursuant to 1daho Code, Section 67-5205, a copy of the administrative rules must be maintained in
designated repositoriesin each region of the state. At DEQ, acopy is maintained in the in-house
Attorney General's office. The pardega within the AG's office is responsblefor sending to eac h
divison of DEQ amonthly update from the |daho Adminigrative Bulletin that lists any rule-making
activities redlevant to DEQ.

Thefollowing isacategoricd list of DEQ rules promulgated under the APA. The administrative rules
can be foundinthe IDAPA 58, Title O1.

Chapter 1 Rules for the Control of Air Pollutionin Idaho
Chapter 2 |daho Water Quality Standards and Wastewater Treatment Requirements
Chapter 3 Rules for Individua/Subsurface Sewage Disposal Systems
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Chapter 4
Chapter 5
Chapter 6
Chapter 7
Chapter 8
Chapter 9
Chapter 10
Chapter 11
Chapter 12
Chapter 13
Chapter 14
Chapter 15
Chapter 16
Chapter 17
Chapter 18
Chapter 19
Chapter 20

Chapter 21

Rulesfor Administration of Wastewater Treatment Facility Grants
Rules and Standards for Hazardous Waste

|daho Solid Waste Management Rules and Standards

Reserved

|daho Rules for Public Drinking Water System

Rules Regulating Swine and Poultry Fecilities

Reserved

Ground Water Quality Rule

Rulesfor Administration of Wastewater Treatment Facility Loans
Rulesfor Ore Processing by Cyanidation

Rulesfor Administration of Agricultural Water Quality Programin ldaho
Rules Governing the Cleaning of Septic Tanks

Rulesfor Nutrient Management

Wastewater - Land Application Permit Rules

Idaho L and Remediation Rules

Small Communities Improvement Program Rules

Rules for Administration of Drinking Water L oan Account

Rules Governing the Protection and Disclosure of Recordsin the Possession
of DEQ

1.12 Federal Programs Administered by the State

Many federal environmental programs are administered and implemented by DEQ. In cases where
DEQ has not been authorized to operate a particular program, that program is likely to be

administered and implemented by a federal agency such as EPA. When the state administers the
program in lieu of the federal government, it is often referred to as the state having "primacy, "
"authorization" or "delegation.” This means the state has applied to and received the approval, or
been mandated by the federal government, to administer and implement a program. Typically, an
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approval is supplemented with federa monies or grants which provide for the administration and
implementation of the program. In order toimplement afederal program on the state level, therule-
making process as described above is needed to adopt the federal regulationsinto state rules, or a
state-specific set of program rules must be drafted and adopted. Thefollowingis a description of the
gatus of programs for which the state of 1daho has received the approvd of the EPA to administer
and implement.

1.12.1 State Waste Management and Remediation Program (SWM/RP) - The federal Resource
Conservation & Recovery Act (RCRA) found at 40 U.S.C. 6901 et seg. isadministered and
implemented by the DEQ under the Idaho Hazardous Waste Management Act (HWMA). The
SWM/RP is authorized to implement, in the state of 1daho, all federal RCRA regulations EPA has
published asfind through June 30, 1996." An extenson of this authorization through June 30, 1998
iscurrently in process. The federal RCRA regulations are incorporated by reference each February
or March to adopt the regulationsthat were federally promulgated up through July 1 of the previous
year. Ininstanceswhere the state has not secured authority to enforce new regulations or regulations
promulgated after July 1, or regulationsthat have not been adopted as state rules, the state normdly
defers the enforcement of those rules to EPA. The program administered by the state includes
permitting, compliance, and enforcement activities related to hazardouswaste generators,
transporters, treatment, storage and disposal fecilities.

The Hazardous and Solid Waste Amendments of 1984 (HSWA) created the opportunity for states
to seek an authorized program, set stringent timetables for issuance of operaing permitsand
inspections of permitted facilities, require corrective action be taken for all releases of hazardous
waste, impose land disposal restrictions and regulate underground storage tanks, used oil, boilers
burners and industrial furnaces (BIFs).

EPA was granted formal authority to enforce the HSWA regulati ons effectiveimmediatdy, until the
states could adopt them as State rulesand thereby become authorized to enforce the rules themsdlves.
For HSWA regulations adopted as state rules (but not authorized by EPA) EPA has chosen to defer
to the state for enforcement. Thisallows Idaho to maintain one voice to the regulated community
in theinterim of revising state authorization for new rules. Non-HSWA reguldions are not effective
in the state until they are adopted as state rules, at whichtimethey becomefully enforceable by the
state.

1.12.2 Solid Waste Program - The federad Resource Conservation & Recovery Act (RCRA) found
at 42 U.S.C. 6901 et seg. isadministered and implemented under the 1daho Solid Waste Facilities Act
(ISWFA) by DEQ. The state municipal solid waste program is authorized to implement, in the state
of Idaho, dl federa RCRA regulations EPA has published regarding  municipal solid waste. Approva
of the Idaho Municipal Solid Waste Program was received from EPA on September 21, 1993. For
federa regulations efter this date, the ISWFA providesthat, any time 40 CFR 257 or 258 is amended
to alow additiond flexibility or extengon otherwise prohibited byl SWFA, thisflexibility or extension
will be dlowed as applicable.

The lone exception is section CC Air Emissions Standards for Tanks, Surface |mpoundments
and Containers (the CC Rule).
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Non-municipal non-hazardous waste is administered and implemented under IDAPA 58.01.06, Solid
Waste Management Rules and Standards.

1.12.3 Air Programs- To control ar pollution, statutes within the EPHA provide DEQ with the
authority to regulateair pollution sources. To accanplish this, [daho adopted the federal regulaions
promulgated under the federal Clean Air Act (CAA) in 40 CFR 52 Approva and Promulgation of
Implementation Plans (Prevention of Significant Deterioration); 40 CFR 60 Standards of Performance
for New Stationary Sources; and 40 CFR 61 & 63 National Emisson Standards for Hazardous Air
Pollutants. These can also be found as state rules in IDAPA 58.01.01 Rules for the Control of Air
Pollution in Idaho. Most compliance and enforcement activities related to air pollution sources in
|daho are conducted within the Air Quality Program of DEQ.

1.12.4 Water Quality Programs- To protect the ground and surface waters of the state of 1daho,
statutes provide DEQ with the authority to regulate severa activities, including ore processing by
cyanidation, wastewater land application, and construction of waste treatment or digposal fecilities.
While there is no specific federal authority related to these activities, the state program operates under
the mandates of the federal Clean Water Act (CWA). The permitting, compliance and enforcement
of facilities which are subject to the statutes and rules below are primarily performed by both the
Water Quality and Solid Waste Management and Remediation Programsof DEQ.

These authorities are provided under 1daho Code, Sections 39-1 Health and Safety Laws; 39-118
Plan and Specification Review; 39-118A Ore Processing by Cyanidation; 39-120 through 39-127
Idaho Ground Water Quality Plan; and the general authorities provided under IDAPA 58.01.01-17
Idaho Department of Environmental Quality Rules, all sections as applicable, whichinclude 58.01.02
Rulesfor Water Quality Standards and Wastewater Treatment Requirements; IDAPA 58.01.13 Idaho
Rules for Ore Processing by Cyanidation and IDAPA 58.01.17 Rules for Wastewater Land
Application Permits.

There are two water quality sandards which are commonly used in the protection of state waters.
In particular, Section 58.01.02.800 requires adequate measures be taken for the storage and control
of hazardous and del eterious materialsin the immediate vicinity of state watersto prevent spillsor
releases. Section 58.01.02.850 is cited in the event that an unauthorized release of a hazardous
material hasoccurred to state waters, or to land if thereisalikelihood that it will enter state waters.

Section 58.01.02.851 of the water quality sandards addresses the reporting and investigating
requirements for petroleumreleases.  Section 58.01.02.852 provides the corrective action
requirements for owners of petroleum storage tanks with confirmed petroleum releases.

Idaho has authority to administer/implement the various water quaity programs identified under the
Federal Water Pollution Control Act of 1972, as amended by the Clean Water Act of 1977,
commonly referred to asthe Clean Water Act and referred to below asthe Act.

Section 303 of the Act mandates that states or EPA adopt water quality sandards and

implementation plans for the protection and propagation of fish, shellfish, and wildlife. The 1987
amendments to the Clean Water Act required states to adopt water quality criteria for toxi c
substances In 1992 the EPA promulgated the National Toxics Rule whichimposed water quality
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criteria for toxic substances in Idaho waters. 1n 1994, Idaho adopted by reference into IDAPA
58.01.02 Idaho Rules for Water Quality Standards and Wastewater Treatment Requirements, the
National Toxics Rule, which resulted in making the national criteria official state standards. As
required under the Act, the state water quality criteria and standards are subject to areview process
by EPA every 3 years.

Section 401 of the Act provides statesthe authority to approve, conditionally approve, or disapprove
certain federa licenses or permits which may result in any discharge into navigable waters. This
process is known as 401 Certification. The goal of the certification processis to ensure that state
water qudity standards are achieved as aresult of federaly permitted and monitored activities which
discharge to navigable waters.

1.13 Programs Under Federal Authority Only

The National Pollutant Discharge Elimination System (NPDES), Section 402 of the Act, provides
sateswith the authority to administer a permit program to issue permitsfor discharges to navigable
waters of the state. To date, Idaho has elected not to apply for the NPDES permitting program
NPDES permitting in Idaho isperformed by the EPA.

Permit for Dredged or Fill Material, Section 404 of the Act, provides states with the authority to
administer a general permit program for the discharge of dredged or fill material into the navigable
waterswithin the state. To date, |daho has dso eected not to apply for the dredge and fill permitting

program. Dredge and fill permitsin Idaho areissued by the U.S. Army Corpsof Engineers.
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Section 2: Writing the Inspection Report

2.1 Introduction to I nspection

This section of the manual focuses on the process of writing an inspection report. It outlines the
ingpector's responshilities, the necessary steps in developing an inspection report, the key elements
to be included in the report and the importance of supporting documents.

Inspections are conducted either as agreed to inawork plan approved by EPA, or inresponse to

citizen complaints. As previoudy discussed in Section 1, the authoritiesfor conducting inspections
are outlined in Idaho Code 8§ 39-108 of the EPHA, and § 39-4412 of the HWMA. An inspector's

routine duties include: conductinginspections at reasonable times, requesting consent to enter and
inspect the premises, requesting a search warrant if consent has been denied and documented,

providing split-samples if requested (as applicable) and obtaining and/or copying records or other
evidence.

Key components of performing afacility inspection include:

pre-inspection file review;

Site entry/access;

opening conference or inbriefing;

visual inspection of the facility operations and physical premises;

review of facility documents and recordkeeping practices;

determining compliance with applicable rules, regulations, standards and permit requirements;
sampling (water and waste programs), visible emisson readings (ar pr ogram), photographing,
and other evidence collection activities;

filling out checklists or compliance determination documentsfor thefacility’ s records,

. conducting a closing conference or debriefing (outbriefing);

. follow-up activities, including database searches, sample analysis, interviews, and additiona
inspections, if necessary.

Detailed ingtructions on how to perform these activitieswill not be provided in this manual since DEQ
provides significant training to inspection personnel. Reference to the following media-specific
inspection training manuals is recommended:

1 USEPA Revised RCRA Inspection Manual, October 1993, OSWER Directive 9938.02b.

2. Inspection Guidance Manual, October 1995, prepared by the former Technical Services
Bureau of DEQ; and Procedures Manual for Air Pollution Control, September, 1986.

3. Basic Inspector Training Course- Fundamentals of Environmental Compliance Inspections,

Compliance Policy and Planning Branch, Office of Enforcement and Compliance Monitoring,
U.S. Environmental Protection Agency, February, 1989.
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2.2 Writing the | nspection Report

Once the facility inspection has been completed, it isthe inspector's primary responsibility to write
an inspection report which documents all observations made and information obtained during the
irspection. The primary purpose for the written inspection report is to document the facility's
compliance or noncompliance with permits and/or specific environmental laws. Theinspection report
isused to support or refute alegations of noncompliance which may result in arecommendati on for
adminigtrative, civil or criminal enforcement action. The inspection report isusudly thefirst step of
the enforcement process. Without it, enforcement may be delayed. Inspections are sometimes
performed by more than one inspector. Typicdly, alead or primary inspector is assigned to plan and
ensure completion of theinspection and to be the designated agency contact person for the facility
Generdly, it isthe responsbility of the lead inspector to draft theinspection report, or to otherwise
ensure its successful completion.

2.3 Inspection Report Preparation Processand Key Components

Typicdly, inspectors compile field notes. These include their observations, field data collected,
statements made by facility representatives, and observations based on their review of the facility and
facility records. Field notesmay be contained in a specific bound field notebook designated solely
for a particular inspection, in alogbook which contains notes from other ingpections, or as notes
made on aloosd eaf paper or note pad. Pages should be numbered and dated. All field notes must
be kept and maintained as part of the officid DEQ file. Inspectors should not keep personal
ingpection files. All documents generated by a DEQ employee shdl be storedin the relevant agency
file, as stated in the Policy Memorandum: Policy for Records Management. (See Appendix A.)

The first objective in the process of writing an inspection report is to review dl the information
collected during the inspection to identify any potential incomplete or missng information. If itis
determined that information ismissing, the inspector should immediately contact the appropriate
facility representative to explain the situation, and then make a verbal and written request for the
missing information.

The next step in the report-writing processis to organi ze theinformation obtained from the inspection
into a usable format. Thefollowing excerpt from the RCRA Inspection Manual, OSWER Dir No.
9938.02(b), directsthat written reports be:

* Accurate - All information must be factual and based on sound inspection practices,
observations should be the verifigble results of firg-hand knowledge and must be
objective and factual .

* Relevant - Information in aningpection report should be pertinent to the subject of the
report; irrdevant data clutter areport and can reduce its darity and usefulness.

* Comprehensive - The subject of a report (e.g., suspected violations) should be
substantiated by as much factud, rdevant information aspossible.  The more
comprehensive the evidence is the better and easier the case development process
becomes.
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* Coordinated - All information pertinent to the subject should be combined into a
complete, well-organized, lucid package. Documentary support (photographs,
photocopies, statements, sample andyses, checklists, etc.) accompanying the report
should be clearly referenced so that any interested party reading the report getsa
complete and clear overview of the subject. Additiondly, the report should be neat
and legible.

* Objective - Reports should be free of unsubstantiated or inconclusive statements or
any other potential indicators of inspector bias.

The third step isto choose aformat for theinspection report. The narrative report format is one
preferred style because of the use of full sentencesto describe, explain or discuss observations in
detail as they pertainto compliance. Other formats, such as form reports, outlines, file notes or
chronologies, are also recognized as acceptable formats for reporting. Often, attorneys and courts
prefer the IRAC format, denoting the Issues, Rules, Andyss, and Conclusion (thus IRAC).
Regardless of the format chosen, at aminimum the report should always be ableto answer the5W's.
the "who, what, when, where, and why" of the case. It doesn't hurt to add the "how" as well, if the
information is available. Comprehensve and appropriate checklists can be used to contain the
majority of the inspection information, provided the narrative report deals with the facts and
supporting information for violations.

The fourth and find step of the report writing process  begins with the transcription of fidd notes into
complete representations using full sentences. The narrative portion of aninspection report should
include a comprehensive expans on of theinspector’'s field notes and any corresponding checklists,
with reference made to any supporting documents. Hence, an inspector should take great care when
performing the inspection to record in the field notes only factual observations, information and
datements. Theinspector must be careful not to omit any information identified in the field notes.
Such omissions could potentially be detrimental should the case move into litigation. Any

discrepancies between field notes and final reports open the door for a defense attorney to attempt
to discredit the inspector by pointing out omissions and inconsistencies. Inspectors should never
include assumptions or form or express persona opinions when performing an inspection, or

afterwards when compiling the ingpection report. Theinspection should be performed in an objective
and unbiased manner, which should be reflected in thefield notes and the subsequent fina report.

When drafting an inspection report it is important to consider who the potential audience may be.

Since nearly every document generated by a DEQ employee becomes a public record, it is
conceivable that the report may be read by the general public, the regulated community, reporters,
legidators, etc. It isalsoimportant to assumethat any inspection may result in enfor cement
action or litigation, in which case attorneys, judges, expert witnesses, jurors, etc. may also review
the report. The report must be factudly correct, unbiased, and sound, both from ascientific and
regulatory perspective. Itiscriticd that reports and files be preparedin amanner that will be useful
in future case development, inspections and other activities.

The Cdiifornia Air Resources Board (CARB) Training Manua summarizes e oquently the objective
of awell-written report:
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The more thorough and intelligent theform of the reportis, themore beievable will

beits substance. The goal of theinspector'sreport should be the same as the lawyer's
court documents; written not so that personsreading in good faith will understandit,
but so that personsreading in bad faith will not misunderstand it.

2.4 Supporting Documents

Sometimes, an ingpection checklist isused asatod to keep theinspection focused on specific facility
permit requirements or environmentd rules. A copy of thecompleted checklist and initid compliance
determination document must be provided to thefacility at the conclusion of the inspection. During
an air quality inspection, visble emissons (opacity) from a stack are recorded utilizing the DEQ -
Visble Emisson Observation Form (VEE Form; see Appendix B). Theinspection checklists and
VEE Forms should be appropriately filled out inink by theinspector. If there are portions of a
checklist or VEE Form that do not apply they should be identified as "NA™ or "Not Applicable.”
Areas where a requirement was identified on the checklist as being in "noncompliance" should be
explained in greater detail in the inspection report. Any changes to achecklist or V EE Form should
be lined through andinitialized by theinspectar. Findly, the checklist/VVEE Form should beincluded
as an attachment to thefina inspection report and appropriately referred to within.

Often evidenceis collected during inspections. Evidence can take many shapesand forms, such as
photographs, videotapes, audiotapes, samples, field monitoring results, visble emissons readings
readings from facility monitoring equipment and copies of fecility documents. All of theseforms of
evidence may be crucid to support findings of compliance or to demonstrate noncompliance. All

evidence callected should be describedin the field notes of the inspector who collected the evidence,

and then discussed in greater detail in the comment section of theform report or in the narrétive
inspection report. For example, photographs should be referenced in the inspection report when
discussing the subject of the photograph. A record of al evidence collected should beincluded as
an attachment to thefinal inspection report and properly referenced within.

When photographs are taken during an ingpection, some basic considerations generaly apply. Do
not write on the back of the photosin pen, asit may degrade the photograph over time. Instead, use
labels or cross references to a photo log to identify photographs. In either case, the following
information should accompany each photograph:

photographer’s name or initials;

inspection type;

date photograph taken (even if photo has adate imprint);

facility name;

facility location;

facility database number, if appropriate (e.g. RCRIS or AIRS number);

description of photo subject (i.e. scrubber stack, drum label, etc);

direction from which the photo wastaken (i.e. viewing southeast, looking to the northwest);
numbering (each photo should be numbered with the same number that is assigned to the
corresponding photo labd or log).
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Photographs used in an inspection report should be either mounted in plastic protective storag e
pages, with labels affixed to the back of each photo, or mounted with double-sided tape on 8 1/2 by
11 sheets of heavy paper with the corresponding photo labe directly beneath each photo. Assign a
number to each photo and affix asmall round label on the front of each photo with the photo number
written on it

Any photos of the facility that are not included with the inspection report (such as blurry ones, or
extras of the same shot, etc.) and ALL negatives of the photos taken at a fecility MUST be saved.
Place these photos/negativesin an envelope or clear phot o storage device and label it with the facility
name, location, date, inspection type and photographer name. These photos and negatives must be
referenced in theinspection report and contained in the DEQ facility files.

When using recording devices for collecting evidence, be aware that your statementsare also being
recorded, 0 professionalismisof the utmost importance. If avideo camerahas the ability to display
the date and/or time during the filming, this option should be utilized. Accurate recorder time will
document the actual timeactivities occurred so there is no question asto the authenticity of the tape.

Narration during videotaping should belimited to the inspector’s observations, as seen through the
camera, and statements of fact. When possible, be sure to orient the viewers of the videotape asto
the directiona relationship of the objects or activities being captured on film (e.g. the drumislocated
100 feet east of the warehouse, thisview taken looking to the north; or the black smoke from the
gtack isdrifting to the northwest, thisview islooking to the north). Do notinclude personal opinions
or unnecessary comments which could be damaging at al aer date should this evidence be challenged
in a future enforcement proceeding.

When samples are callected, great care should be taken by theinspector to describein thefield notes
all the conditions relevant to thefield sampling activities(i.e. weather conditions, sampling methods
and procedures, chain of custody, etc.) These too, should bediscussed in greater detail in the
Inspection report.

Sample collection and analyticd activities must follow proper chain of custody proceduresas
described in EPA Order 5360.1, which is EPA's guidance for a Quality Assurance Program. The
Chain-of-Custody requirements can aso befound in American Society for Testing and Materials
(ASTM) Methods, Sandard Methods for Water and Wastewater, and Test Methods for Evaluating
Solid Waste, Physical/Chemical Methods (EPA Publication SW-846 [Third Edition and amended
updates]). Chain-of-custody documentation should also be included as an attachment to the
inspection report, and be part of the sourcefile.

Upon receipt of theandytical results fromthe laboratory performing the analyses, the data should
be included as an attachment to theinspection report and should be described and referenced within
the final report. In short, all evidence collected should be included as an attachment to the final
inspection report, when possible, and referenced appropriatdy within.

Another source of information to be included in the inspection report is pertinent statements made
by facility representatives, whether taken from theinspector’sfield notes, a tape recording device,
or written correspondence provided by afacility representative. Thisinformation should be properly
referenced in the inspection report. When summarizing statements, indicate their author in the text
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of thereport: Mr. Smith of Company X replied that...; or According to Mr. Smith, ...; or Mr. Smith
dated...; etc. Quotation marks are used only if great care was taken by theinspector to ensure that
the statement being quoted is exactly what was said by theindividual. Otherwise, the use of
guotation marks isinappropriate and can damage the credibility of the report.

It isgood practice when performing an inspection to request beforehand from the facility afacility
diagram, map, plot plan or drawing representing the areaof investigation for incluson into thefinal

inspection report. If thefacility isunable to provide such, then the inspector may make his or he
own facility diagram. It isimportantto include any diagram/drawing as an attachment to the final
inspection report, and to reference it whenever it is rdevant within the narrative text. It isaso

important to describe any changes made to the diagram, and to identify by whom the changes were
made, and whether the drawing was to scale. Including a facility diagram as part of the find

inspection report is an excelent way for the reader of the report to visualize the facility layout,
operationsand processes. Any visual aids such as diagrams, photographs or videotapesmay serve
to enhance and clarify issues during enforcement negoatiations or litigation, if collected and utilized

appropriately.

Documents obtained from afacility should be described in the r elevant portions of the final inspection
report, referenced, and included as an attachment to thefinal report. It isimportant to note that a
documents, even those later determined to be irrelevant to the inspection outcome, should still be
made an attachment to thefinal inspection report and/or included in the agency source file.

2.5 Time Framesfor Ingpection Report Completion

I nspectors should make every attempt to complete final ingpection reports as expeditiously as possble
after the ingpection has been completed. Details can begin to fadewith time, and questions can arise

regarding locations, events, observations etc., even when the utmost care has been taken by the

inspector to record copiousfield notes.

Completing inspection reportsin a timely manner (as described in EPA’s “Timdy and Appropriate
Enforcement,” attached as Appendix C) increases the agency's ability to work promptly with the
responsible party to compel areturnto compliance. Timey completion of inspection reports d
enhances DEQ's ability to: 1) increase the optiong/alternatives available for resolution, 2) return the
facility to compliance in amanner which decreases the imminent or potentid for harm to human
hedlth and the environment, 3) hat activitieswhich result in continuing violations, and 4) decrease
the perception of government inefficiency. Failure to complete timely inspection reports may lead
to a backlog of work and can delay timely violation determinations and associated enforcement
processes. Unnecessarily extending the enforcement process may decrease opportunities for resolving
the violations and may even bring the 2-year statute of limitationsinto play.

Certain extenuating circumstances may delay completion of inspection reports: resource redlocation,
late or incomplete laboratory results, failure to obtain requested information in atimey manner, etc.
Typically in these cases, the Program Manager(s) and/or Enforcement Coordinator(s) will assist the
inspector however possble to hep minimize the delay.
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2.6 Inspection Report Review and Finalization Process

Once the draft ingpection report has been completed by the inspector, s’he should thoroughl y
proofread the report for technical and grammatica accuracy. Theinspector should ask him/herself
if the report answers the basic questions: who, what, when, where, why and how? If not, the
inspector must continue to revise the draft report until al these questions are adequately answered
and supportedby factua evidence. If more than oneinspector participated in an inspection, then she
should have an opportunity to review and comment on the draft fina ingpection report to ensure
technical accuracy prior toits release.

Oncethe draft report has been reviewedinits entirety by thelead inspector, the report will then be
forwarded to the Enforcement Coordinator or hisor her designee for review. The Enforcement
Coordinator will review the report within the timeframes established in the EPA Timeliness
Guidelines and provide written comments, if any, and then send the draft back to thelead inspector
for necessary revisons. Theingpector will then revise theinspection report by researching, discussing
and resolving any outstanding concerns the Environmental Enforcement Manager may have, and
subsequently finalize theinspection report. The origina copy of thefind inspection report will then
be signed and dated by theinspector(s) and entered into the DEQ source file, and/or routed for data
entry, if necessary. A copy of thefina report will be sent to the facility. Oncefinalized, all draft
copies of the ingpection report will be destroyed in accordancewith the DEQ Policy Memorandum:
Policy for Records Management (Appendix A). If enforcement action is recommended, a copy of
the inspection report may aso be forwarded to the Attorney General's office asan attachment to the
Enforcement Referral Package.

2.7 Enfor cement Recommendation/Justification Process

Upon findization of the ingpection report, the lead inspector is responsblefor recommending to the
Regiona Office Manager the compliance status of the facility based on his/her evaluation of the
information collected through theinspection process. Theleadinspector will identify the violation(s),
describe the factua evidence supporting the violaion(s) and recommend appropriate enforcement
action. The Regiona Office Manager isthen responsiblefor summarizing all goparent or potentid
violations, recommending the compliance status of the fadlity, anddocumenting any recommendation
for enforcement in a separate memorandum to the Program Enforcement Coordinator, or his or her
designee. This process will be discussed further in Section 4 of this manual.
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Section 3: Violation Determination, Compliance Status
Evaluation and Referral Processes

3.1 Introduction: From Inspection to Determination

This section of the manual discusses how to collect and evaluate information needed to make a
violation determination, define the types of violations, prepare an enforcement referral package, and
cdculate pendlties.

Routine inspections are those scheduled in an EPA-approved work plan. Inspections may dso be
performed in response to complaints fromcitizens. While complaint responseis not in itself an
enforcemen action, it may subject the facility to enforcement actions depending on the findings of
the complaint ingpector. When investigation of complaints indicates the possbility of violations, the
investigation, determination and referral are handled in the same ways detailed in this chapter.

Once the inspection is completed and the results are documented in a find inspection report,
determining the compliance status of the facility is the next logical step. The determination as to
whether aviolation(s) existsis based on the observationsand information collected by theinspector.
The inspector may utilize the following steps in determining the compliance status of the facility.

3.2 Collection of Background Information

Thefirst step involves the collection of accurate, complete, and verifiableinformation. Prior to the
inspection being performed, the inspector should have obtained preliminary information from tre
DEQ program sourcefiles to review thefecility’s compliance history.

The inspector should also consult with appropriate DEQ State Program and Regiond Office
personnel to seek additional information perhaps not contained in the source file,

To gain abroader perspective, inspectors should dso consider contacting other relevant local, state
and federal agencies, such as Hedth District offices, Idaho Department of Water Resources,
Occupationa Safety and Health Administration or EPA, etc. to discuss and obtain any pertinent
background information from their files.

Inspectors should also review facility records contained in the source file (record reviewsor
compliance reviews). These recordsindude paperwork from afacility required to submit information
asaresult of apermit condition, consent order condition, or similar reporting requirement. A facility
Is often required to submit information or reports on a scheduled basis--for example biannualy,
annually, semi-annualy, quarterly, monthly etc. The information submitted can include financid,
monitoring, operating, emisson or groundwater monitoring data, etc. The identification of a
discrepancy may alert theinspector to potentia and/or apparent violation(s).

Another way for DEQ to acquireinformation about a facility isthrough the use of an "Information
Order,” asfound at IDAPA 58.01.01.122, Rulesfor the Control of Air Pollutionin Idaho. Thisrule
allows DEQ to request any and all information directly or indirectly pertaining to air emissons or
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potential air emissons from asource. A determination of whether the source isin compliance with
the rules, federal regulations, and/or permit requirements can then be made based on information
submitted by the facility in response to the Order. Generdly, the Air Quality Office contempl ates
issuance of a 122 |etter (Order) when theinformation needed is not available through other means.
The need for and anticipated use of the requested information must be established in the Order, and
prior to issuanceof the Order.

3.3 Collection of Information During the Investigation

The most criticd step of the violation determination process begins while the ingpection or
record/compliance review is being performed. During an inspection, the inspector ismaking
observations, some of which may immediately aert him/her to a discrepancy or potentid violation.
Based upon these observations, theingpector must then take extra care to gather supporting evidence
to confirm that a discrepancy or potentid violation actually exigts.

This can be accomplished by interviewing facility representatives and employeesto obtain crucia
information that may not exist elsewhere (i.e. a long-time employe€'s historical perspective). The
ingpector must document the name of theindividual interviewed, higher jobtitle or position, and the
individual's responsibilities as an employee. Additionally, the inspector should query the individual
as to the type of training he/she received, to attempt to evaluate his’her understanding of the
requirements as they pertain to the activities for which he/she is responsible. Ininstances whereit
appears there is noncompliance, taking exceptionally meticulous and accurate field notes when
obtaining information from statements made to the ingpector by facility employees may be akey to
the case during enforcement negotiations or litigation.

Often, interviewing more than one individual is necessary to get the wholepicture or a broader
perspective. A pitfall to this approach is that it can often lead to the gathering of conflicting
information, which may then require the collection of still more evidence to clarify new issues and
arrive at an accurate record. When interviewing individuals at afacility itis crucia for theinspector
to determine whether he/she istalking to the person who has the most knowledge of or isresponsible
for the areas for which theinformationis being solicited.

Subsequent to the physica inspection of thefecility, the next logical step in the processisto review
the relevant facility paperwork or recordsto substantiate the inspector's direct observations and
satements made by individuds at the facility. If agap or aninconsstency in the information collected
isidentified, the ingpector should contact the appropriatefacility representative and make a verbal and
written request for the information necessary to accurately characterize the situation in question.
Failureto request additiona information or seek clarification of existing information can result in an
inspector making an inaccurate determination. An inspector should never make assumptions or
inferences regarding potential noncompliancewithout first having taken every precaution to obtain
the additiondl supporting information necessary to verify afinding. In order to obtain complete and
accurate information it is critical to request copies of all data that support the findings of
(non)compliance, for reference purposes and for possible atachment to the final report.
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3.4 Referralsto/from Other Enfor cement Agencies

Information relaing to potential violationsat afacility may aso arrive inthe form of referrals from
other locdl, state or federa agencies, such as Hedth Districts, the Idaho Fish and Game Department,
the Occupational Safety and Health Administration, and EPA. Likewise, it isimportant that DEQ
personnel know about other agencies authoritiesin order to coordinate with or refer cases to these
agencies. Thefollowingisapartid list of agencies with environmental responsibilities that may need
to beinformed of DEQ activities. Cases may a so be referred to them for further action under their
authorities.

LOCAL AGENCIES (City and County):

Rural Fire Districts

Fire Marshall/lnspector

Planning and Zoning Commissons
Owners/Operators of Solid Waste Landfill
Commiss oners

Law Enforcement Officids

Prosecutors

Locd Emergency Response Commisson (LERC)

STATE AGENCIES:

Dept. of Agriculture

Dept. of Fish and Game

Dept. of Law Enforcemen

Dept. of Transportation

Dept. of Lands

Dept. of Parks & Recreation

Dept. of Water Resources

Dept. of Labor and Industrid Services
Hedth Districts

FEDERAL:

U.S. Environmental Protection Agency (EPA), including the 1daho Operations Office whichislocated
in Boise, Idaho.

U.S. Forest Service

U.S. Bureau of Land Managemen
U.S. Dept. of Agriculture

U.S. Department of Energy

U.S. Corp of Engineers

U.S. Bureau of Reclamation

U.S. Dept. of Transportation
U.S. Attorney General's Office
U.S. Dept. of Justice
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U.S. Geologicd Survey

Farm Home Administration (FHA)
Occupational Safety and Health Administration
Mine Safety and Health Administration

OTHER:

Idaho Indian Tribes

3.5 Extenuating Circumstances

Determining whether extenuating circumstances exist at thetime of the inspection or record review
may have a significant effect on aninspector’ s ability to collect complete and accurateinformation,
which in turn can affect the violation determination. Extenuating circumstancescan include: 1) the
facility being shut down or non-operational due to annua maintenance activities; 2) the unavail ability
of a responsble company official to answer questions during the inspection; 3) equipment
malfunction; and 4) the facility beingin the processof modifying apermit condition, or awaiting a
review or responsefrom DEQ on aparticular technical or regulatory issue. Many other extenuating
circumstances may arise, and it isimportant to take theseinto consideration when performing the
inspection and to adjust the focus of the inspection accordingly, when possible. In any event, the
inspector should obtain as much relevant information as can reasonably be collected before
concluding the inspection.

A general rule of thumb to keep in mind: Collect documentation proportionate to the potential
seriousness of thediscrepancy or apparent violation observed. The agency will be more likely  to
pursueformal enforcement based on more serious violations; therefore, additional information may
be of value in supporting a charge.

3.6 Drawing Conclusions from Information Collected - Violation Deter mination

Often the most difficult step of the process is evaluating dl the information collected to draw
conclusions about the compliance status of thefecility. This process begins by determining whether
any exemptionsto the regulatory requirements might apply. If exemptions apply, the inspector must
state in the final written record that they were taken into consideration as part of the evaluation.

The basic approach to making a violation determination involves using the language in arule and/or
permit condition (regul atory requirement) as a guide to determine whether the information collected
demonstrates that a violation has occurred. Theinspector should, at this point, have agood
understanding of what regulatory requirement was violated, and how. An explanation of how the
operations observed or reviewed at the facility/sourcefall to comply with the regulatory requirement
is required in the final inspection report. A record of how visud observations and other evidence
collected demonstrate noncompliance wi th the regulatory requirement must also be included. Based
on all the factud information collected, theinspector should be able to identify the apparent cause
of the violation.
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The ingpector should base his determination on current program interpretations, regulatory guidance,
policies and procedures. Each violation must be reviewed on its own merits, with case-specific
considerations taken into account. Remember to take any extenuating circumstancesinto
consideration as well inmaking the determination. Whileitisimportant to identify the specifics of
a casg, itis equdly important to assure program consistency by performing a comparison of each
violation with other similar violations cited in past program actions.

3.7 Typesof Violations

Compliance determinations must be based solely on the factual information collected. The use of
DEQ policies and procedures should be relied on whenever possible as guidance in the violation
determination process. Thishelpsto avoid any perception that decisions are made in an arbitrary or
capricious manner. Each of the various media programs has a guidance document which gives
direction on how the program should proceed with an enforcement action once viol ations have been
identified.

For example, the hazardous waste enforcement program utilizes EPA's Hazardous Waste Civil
Enforcement Response Policy dated March 15, 1996 (ERP), as guidance to assure consstent and
appropriate enforcement actions (see Appendix D). The hazardous waste ERP provides a general
framework for identifying violations and violators of concern and describing timely and appropriate
enforcement responses for noncompliant actions.

Compliance classfications are based on an anaysisof the facility's overall compliance with RCRA,
including recalcitrant behavior or prior history of noncompliance. The ERP establishes two
categories of violators: Significant Non-Compliers (SNC) and Secondary Violators (SV). The
selection of the appropriate enforcement action may be based on the violator’s classificatio n
designation.

Significant Non-Compliers (SNCs) are those facilities which, through their actions, have caused
actua exposures, or increased the subgtantial likelihood of exposure to hazardous waste or hazardous
waste constituents; are chronic or reca citrant violators; or deviate substantidly from the terms of a
permit, order, agreement or other RCRA statutory or regulaory requirement. The Water Quality
Program also identifies SNCs through the use of the Safe Drinking Water Information System
(SDWIYS) database. The Air Quaity Program’s andogous term to SNCis High Priority Violator
(HPV).

Secondary Violators (SVs) arethose violators which do not meet the criterialisted abovefor SNCs.
Secondary Violatorsare typicdly first-time violators and/or violators who pose little or no threat of
exposure to hazardous waste or hazardous waste constituents. SV's should not have a hisory of
recalcitrant or non-compliant conduct. Violations associated with an SV should be amenableto swift
correction and prompt return to compliance with all applicable rules and regul ations.

The air and water programs have guidance documents similar to the EPA Hazardous Waste Civil
Enforcement Response Policy. The Water Qudity Program uses theWater Quality Administrative
Penalty Guidance Document (see Appendix E) to categorizeviolations and assess pendties. Theair
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enforcement program utilizes the 2000 Air Quality Administrative Penalty Policy (attached as
Appendix F of this manual).

The fina step of the violation determination process includes determining or estimating the period
of noncompliance. Thisisnot possblein dl cases, but an effort to make this determination should
be made regardless. In determiningif aviodationistobe defined as discrete or continuing, one factor
to condder isthe responsible party's ability to fix the problem and the timeliness of such resolution.
Violations can be categorized into four distinct groups, defined as follows:

1.

Discrete - refers to aviolation that has been observed to have occurred asthe result
of an individual, diginct or separate circumstance. Basicdly it is a one-time
occurence. It is not observed or documented to be ongoing. In many cases, a
discrete violation is one which was observed to have occurred during the window of
time covered by the inspection.

For example, a drum of hazardous waste is not |abe ed as such, even though
the facility has a standard operating procedure which provides for the labeling
of drums and has instructed employees as to the proper labeling procedure
Additiondly thefadlity correctsthe drum labeling violation during the course
of the inspection.

Another example of adiscrete violation is asingle visible or fugitive dust
emission violation, or a brief open-burning event, at a facility with an air
permit.

Continuing - refers to a violation that has been observed or documented to have
occurred as the result of an on-going, persisent or enduring circumstance or
situation. Continuing violations are generally observed or documented as on-going
occurrences over an extended period of time, which can be further substantiated by
records.

An example of a continuing violation may be one in which a facility falsto
perform an air emission source test(s) asrequiredin a permit by a certain date.
The facility fals to perform the test, thus remaining in a continuing state d
demonstrated noncompliance until the permit requirement has been met.

Operating an emiss on source without required control equipment may aso
be another example of acontinuing violation. Other examples may include:
fallureto obtain apermit prior to construction of anair pollution source, and
then continuing to operate the facility without the permit; or conducting an
emission test which demonstrates noncompliance with an emission limit, but
then continuing to operate thefecility in violation of the limit without having
first corrected the problem causng the exceedance and demonsrating
compliance through anew test.
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3. Recalcitrant - refers to a violation which has been noted during a previous recent
inspection or review. Theviolation might be characterized asrecalcitrant based on
the inspector’'s knowledge of identical violations identified during a previous
ingpection or review of thefacility. A recalcitrant violation can be either discrete or
continuing, but clearly is one which has been repeatedly identified and brought to the
attention of thefecility.

For example, a violation has been previously brought to the attention of

facility representatives, with the intent being that it would promptly be
resolved, yet little or no action was taken to resolve the violation. Upon
reinspection of the facility, the same violation is again identified.

4. Criminal - refersto afadlity having knowingly o intentionaly violated environmental
laws. Inthe eventit appears criminal violations exist, DEQ will refer the enforcement
action to the Attorney General's officefor prosecution of misdemeanor charges, or
to EPA for further criminal investigation and/or prosecution of the violation under
federa felony statues. In dther case, the DEQ program will remain involved with the
case to the extent requested.

3.8 Compliance Status. Determination of Appropriate Enforcement
Recommendation

Once the inspector has determined that a violation has apparently occurred, the next step is to
determine the appropriate course of action to recommend. The choices can include but are not
limited to:

1) issuing aWarning L etter;

2) issuing aNoticeof Violation;

3) referring the case to the Attorney General's Office for civil or crimina enforcement; or

4) referring the case to other relevant local, state or federal enforcement agenciesfor
enforcement consideration.

One important factor to consider in making a determination isthe magnitude or seriousness of the
violation(s), based on their impact on human health and/or the environment, individually and then
collectively. The seriousness or magnitude of aviolationis often referred to asthe "gravity” of the
violation. Gravity considerations include: 1) weighing the severity of individual violationsbased on
their actud or potential for harm to human health and the environment; 2) the degree to which the
violation deviates from the regulatory requirement; and 3) the significance of compliance with the
requirement in achieving the god of the statute or regulation. To weigh the seriousness or gravity
of hazardous waste violations, for example, certain terms have been assigned to identify violation
categories:

MAJOR: Mgor violations deviate substantidly from the regulatory requirement, and create

imminent or potential danger to human health or theenvironment. Major violations usually
result inlarger penalties.
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MODERATE: Moderate violations occur when the responsible party deviaes significantly
from most but not all of the regulatory requirements, thereby resulting in aless significant
potentia for danger to human health or theenvironment. Moderateviolations usually result
in smaller penalties.

MINOR: Minor violations occur when the responsible party deviates only somewhat from the
regulatory requirements. Little or no potentid danger exists to human hedth and the
environment as aresult of minor violations and the minimum penalty isimposed.

The Air Program and Water Quality Program use similar termsto categorizeviolations and assess
penalties. For detalls, refer to theindividua programs’ penaty policiesin Appendices E-G.

Other factors to consider when determining the appropriate enforcement recommendation include:

1)
2)
3)
4)
5)
6)
7)

8)

9

the amount and toxicity of the pollutant or substance that was released, emitted,

discharged, treated, disposed, or improperly managed;

the sensitivity of the receptorsand/or the environment impacted or potentially
impacted by the release, emission, discharge, treatment, disposal or improper

management;

the responsible party's compliance with other safety and environmenta requirements;

the compliance history of the responsble party and their responsiveness to correcting

previous violations;

the responsiveness and/or cooperation exhibited by the responsible party in correcting

discrepancies during the inspection or shortly thereafter, constituting a "good faith

effort to comply;"

whether circumstances beyond the control of the responsible party exist, such as

unpredictable accidents or acts of God;

the degree of negligenceexhibited by the responsible party;

the economic benefit redized by the responsble party while operating in

noncompliance with the requirement, thus resulting in an unfair advantage over

competitors;

the degree of support for, commitment to, and implementation of environmenta

programs by the owner/operator/management of the facility (i.e. tranirg

opportunities, designated environmental staff, required resources avalable,

environmental programs inplace, good housekeeping, and good recordkeeping

systems).

3.9 Preparation of the Enforcement Referral Package

Once the draft inspection report isfind the inspector is responsible for putting together a referral
package, also known asthe referrd recommendation. The referral package containsthe inspector’s
recommendation to the appropriate person--usually the Enforcement Coordinator, Program Manager
or Attorney Generd's Office--as to whether forma administrativeenforcement action, civil or criminal
referrds are warranted.
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Thereferrd package should be congpicuoudy labeled Enforcement Confidentid” and may be treated
as aconfidential attorney-client communication during a pending enforcement action. Thus it may
be exempt from disclosure under Idaho Code Section 9-340(22) as an investigatory record.
However, once the enforcement actionisresolved, it is unlikely that theinformation containedinthe
referral package would remain confidentid.

The essential ingredientsof the referral package are:
1. the inspection report;

2. alist of violations alleged, along with evidence; and
3. the inspector’s recommendation asto what type of further enforcement action, if any, is
warranted.

Thereferrd package should contain anarraive summary including, among other things, the following
information:

date of inspection,

names of all persons (agency and facility) involved in the inspection,

background information and/or a chronology of events,

discussion of complex technical or regulatory issues,

discussion of any extenuating circumstances,

previous compliance history,

the degree of cooperativenessexhibited by the facility,

inspector’ s statement as to the overal compliance statusof the facility, and

any other relevant informati on which supports the inspector’ s overall recommendation.

The referral package also contains a narrative summary of the violation(s) which may be alleged in
aWarning Letter (WL) or Notice of Vidation (NOV). The narrative must statethe factual evidence
needed to support the dleged violation(s). This section should aso include the inspector’s
determination, along with supporting facts, of whether thisis aone-time, continuing or recalcitrant
violation.

The primary purpose of the referral package isto document the inspector’s findings and
recommendation for initiating the appropriate enforcement response. This is accomplished in the
section entitled "Proposed Action” (See Figur  3.1). Under this section numerousoptions are listed;
the inspector need only check the appropriate box with his’/her recommended action, and follow with
abrief narrative justification for the recommendation.

The referral package may include any necessary documents as attachments, including inspection
reports and associated evidence, penalty calculations, judtifications, written correspondence, phone
logs, e-mails, memoranda, etc., which were generated as part of the enforcement case development
process. A copy of the CAR shdl be placed in the DEQ facility/source file marked confidential.

The ingpector should complete the referrd recommendation package within thetime frame specified
by the timeliness policies applicable to the particular program. For general guidance, refer to the EPA
Office of Enforcement and Compliance Assurance' s The Timely and Appropriate (T&A) Enforcement
Response to High Priority Violations. Section six of the T&A manual, “Timely and Appropriate
Enforcement,” is attached as Appendix C of this document.
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Figure 3.1 Referral Package Memorandum, Standard For mat

Date

***ENFORCEMENT CONFIDENTIAL***

MEMORANDUM

TO: Name, Program Administrator
THROUGH: Name, Enforcement Coordinator
FROM: Name, Science Officer/Compliance Anayst (Inspector)

RE: Enforcement Referral for [Facility Name, location]

Summary of | nspection Report:

Brief narrative summary should include the following information:

- date of the inspection or compliance review;

- names, titles, and affiliation of persons involved;

- type of inspection [complaint, Site inspection, compliance review, visble emission
observation, sampling, multi-media etc.];

- brief chronology of events,

- identification and discussion of complex technica or regulaory issues;

- identification and discussion of extenuating circumstances;

- discussion of previous compliance history of thefacility;

- general statement of the overall compliance status of the facility;

- general statement asto the degree of cooperation exhibited by facility;

- recommendation and/or justification for enforcement action;

- any other relevant information (e.g., pendty cdculation and justification information).

List of Alleged Violations/Assessment of Compliance Status:

Based on observationsidentified in the [date of completed inspection report] inspection report, the
alleged violations are as follows:

la  Citepermit condition, rule, regulation or statute violated.

1.b. Narrative of factud evidence to support the alleged violation including reference to the
inspection report or attachments as needed.



l.c. State whether thisis a one-time, continuing or a recalcitrant violation. Repeat the above
format for al aleged violations. [Use theformat and proposed language that would routinely
be used inthe NOV so that the language can be transcribed directly into the draft NOV ]

Based on the above, | recommend thefollowing appropriate action:

[ 1] Compliance Notification Letter be issued, therefore no action be initiated, or notify of
resolution to previous enforcement action [Optional ]

I ssuance of aWarning L etter

Issuanceof a Notice of Violation

Initiation of aConsent Order without prior NOV issuance

Initiation of aVoluntary Consent Order without prior issuance of an NOV
Referra to Attorney Generd's Office for Civil Action

Referra for Criminal Action

Referrd to U.S. Environmentd Protection Agency for appropriate action
Referrd to other local, state, federal agency for appropriate action

Other

,_|,_|,_|,_|,_|,_|,_|,_|,_|
[ S O S S iy Ny S oy S— Ry S—y S—y S_—

Additiona justification: [optional]

cc: Enforcement-Confidentia section of DEQ fecility/source file



3.10 Penalty Deter mination

Determination of penalties is perhaps one of the most challenging and time-consuming activitiesin
the development of an enforcement action. To assist inspectors in the pendty caculation and
assessment process, the State Program Offices within DEQ have developed pendty policy documents
(discussed below). The basic philosophy of penalty assessment in these documents derives from
EPA‘s 1984 Policy on Civil Penalties, and can be summarized smply. The goals of penalty
assessment are;

1) Deterrence: The penalty assessed must not only recover any economic benefit gained by the
violator, but also impose an additional monetary or other burden commensurate with the gravity of
the violation(s).

2) Fair and Equitable Treatment of the Regulated Community: Extenuating or aggravating
circumstances must be taken into account. Thus adjustments may be made to the penalty for such
factors as degree of wilfullness, history of (non)compliance, degree of cooperation, ability to pay, etc.

3) Swift Resolution of Environmental Problems: Thisgoal is pursued by retaining the flexibility
to reduce pendties when the vidlator has remedied or begun to remedy the problem(s), thus providing
incentives for swift remediation. Conversdy, disncentives to ddaying the resolution process can be
provided inthe form of per-day finesfor continuing violaions.

The gtatutory authority which allows DEQ to assesscivil penalties for violation of ar quaity, water
qudity and azardous waste lawsis contained in the Environmenta Protection Health Act (EPHA)
and the Hazardous Waste Management Act (HWMA). Idaho Code, Section 39-4414 of the HWMA
provides DEQ the authority to assesscivil penalties of up to ten thousand dollars ($10,000) per day
of violation. Idaho Code, Sections 39-107 and 39-117, of the EPHA aso provide the statutor y
framework for the assessment and callection of penalties of up to ten thousand dollars ($10,000) per
violation or one thousand dollars ($1,000) per each day of a continuing violation, whichever is
greater.

In response to the statutory authorities afforded to DEQ, the State Programs have devel oped the
Water Quality Administrative Penalty Guidance Document (Appendix E), the Air Quality
Administrative Penalty Policy (Appendix F), and the HWMA Civil Penalty Policy (Appendix G).
All of these policies are beingimplemented today inthe ca culation and assessment of pendtiesin
environmental enforcement actions. Each employs some variation of the EPA matrix (gravity +
economic benefit - adjustment factors).

The Air Quality Administrative Penalty Policy designates continuing violationsinto three different
classfications with associated penaty ranges. The policy aso identifies the penalty range for separate
violations, and provides guidelines for the assessment of pendties on a case-by-case basis. The
guiddinesindude considerations such as 1) history of (non)compliance, 2) willingness to cooperate,
3) circumstances beyond the control of the party inviolation, and 4) severity of the violation.

The Water Quality Administrative Penalty Guidance Document dividesviolationsinto “single” and
“continuing,” then employs a penalty assessment matrix based on 1) potentia for harm to human

34



health and the environment, and 2) extent of deviation from the statutory or regulatory requirement
or the permit condition. Adjustment factors are then applied, based on the violator’s history of
(non)compliance, the degree of willfulness and/or negligence of the violator, and other factors.

The HWMA Civil Penalty Policy for hazardous waste violations provides the guidelines for

1) determining the gravity-based pendty, 2) consdering the economic benefit of noncompliance, and
3) adjugting the pendity for specia circumstances. The gravity-based component of apenalty isbased
on the seriousness of theviolation. The penalty matrix takes into account the extent of deviation
from the regulatory or statutory requirement and the potentid for harm (ranging from minor to
major), andis cacul ated for each violation. Thematrix includesarecommended penalty range for
each of thenine cellsinthe matrix.

These policies provide guiddinesfor assessngmultiple ard per-day violations at afecility. They also
outline the criteria for considering the economic benefit realized by afacility during the time of
noncompliance in cdculating the pendty amount.

Each of the policies provides guidelines for the adjustment of a penalty based on extenuating or
specid circumstances. Considerations to be takeninto account are:

the violator's good faith effort to comply with the requirements,

the degree of willfulness and/or negligence on the part of theviolator,

the history of noncompliance (typicaly an upward adjustment for recal citrant behavior),
violator's ahility to pay, and

any unique or unanticipated factors.

Each policy document contains aworksheet to assist theinspector in caculating the assessed penalty,
document the justification for the penaty chosen, and provide documentation for the penalty
adjustments that may occur after settlement negotiations.

3.11 Penalty Justifications

When cdculating pendties for environmentd violations the inspector must document his or her
rationale for the determination of the assessed penalty amount. This documentation may be recorded
directly on the pendty caculation worksheet. The penalty judtification should be included as part of
the Enforcement Referral package.

Typicdly, it is the responghility of the Enforcement Coordinator of the program to review th e
ingpector’s penalty determination justification and to ensure that the penalty is appropriate, fair and
conggtent with pendties assessed for violations at other facilities with similar circumstances; or, that

the penalty assessment is fully justified based on the supporting information for the violations.

If pendlties are adjusted, typically downward following enforcement negotiations and settlement, a
justification for the adjustment should be documented and included in the DEQ fecility/sourcefile.
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Section 4: Administrative Enforcement Action

4.1 Introduction: Purpose of Administrative Enfor cement Action

Thissection of the manud discussesin detail the administrative enforcement process as administered
and implemented by DEQ for the enforcement programs. Whenever the Administrator or the
Administrator’ s designee determines that any person isinviolation of any provison of the EPHA,
HWMA, or rules, permits, or ordersissued or promulgated pursuant to the EPHA or HWMA, s/he
may commence either an administrative or civil enforcement action.

The legidative intent of the administrative enforcement process found inthe HWMA/EPHA wasto
avoid codtly litigation, both intermsof money and resources, for both the regulated community and
the DEQ. Historicdly, dvil caseshaverardy gone to trial. They are often settled late in the litigation
process after aconsiderable investment has been incurred by all parties.

By implementing the administrative enforcement process, DEQis ableto maintain some control of

the settlement negotiations, rather than rdinquishing control to the court to set deadlines, parameters
on negotiations, penalty amounts, etc. Another advantage to avoiding the civil processisthat the
courts can be unfamiliar with environmental issues and considerations. Hence, the agency can spend
significant resources educating the courts. The DEQ and the responsible party (defendants) can

further benefit by being able to exchange reasonable proposals for resolution, rather than having the

court impose directivesfor resolution.

Since industry is typicdly concerned with public perception and community relations, industry often
prefersthe lessforma administrative process, which can allow for earlier negotiation of settlements,
rather than the more costly andlonger civil process.

Additional benefits of adminigtrative actionsto both the regulated community and the DEQ are the
opportunity for the partiesto meet face-to-face to get the issues out on the table, thus providing the
parties opportunity for afree-flowing didog and an exchange of ideas, as well as identifying each
party's needs. Thisincreasesthe likelihood of effective negotiation and resolution.

4.2 Factors that Distinguish Administrative Enforcement from Civil and
Criminal Enfor cement

Administrative enforcement is amoreinformal process, therefore typicaly less costly in terms of
technical staff and attorney resourcesinvested. A resolution can often be reached morequickly than
through the judicial system. Again, the agency maintains more control of the outcome through the
negotiation process. Negotiations often are more technicdly driven than legdly driven, thus
demanding less attorney involvement. Informationislikely to be obtained more easlly from both
parties, thus alowing for afreeflow of ideas. The administrative process allows the DEQ to use
regulatory flexibility when warranted. Settlements through theinforma administrative enforcement
process typically result in alower negotiated penalty.
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Civil enforcement, on the other hand, isamore formal process; all the rulesof the judicia system are
exercised. Therefore, the parties havelessdirect control over the outcome. The negotiations may
tend to primarily involve attorneys, with less technical saff involvement. Obviously the formal route
through the courts leads to the accumulation of additional costs to the parties, including perhaps
higher penalties for the defendant, attorney fees and other coststo be recovered. Both partiesare
bound to the rules of the courts, such as the Idaho Rules of Civil Procedure and the Idaho Rules of
Evidence.

The criminal enforcement processis even more complex in terms of adhering to the rules of the court
and hence can bemore cogly to all partiesinvolved. The Idaho Crimina Rules and Idaho Rules of
Evidence apply.

In genera, the more formal the process the moretime, money and resources must be committed by
al partiesto resolve theissues. Hence, itis often beneficid for all partiesto attempt to work through
the more informal administrative enforcement processto achieve successful resolution, before other
options are considered.

The genera components of the administrative enforcement process include issuance of Compliance

Notification Letters, Warning Letters, and Notices of Violation, and negotiation of Consent Orders.
The development and implementation of each of these componentsisillustrated in Figure 4.1 below.
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Figure 4.1 Administrative Enforcement Process Overview
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4.3 Compliance Notification L etters

The purpose of the Compliance Notification Letter is to notify the owner/operator of afacility that
the inspection or compliance review resulted in no findings of violations or concerns, hence no

enforcement action will be initiated. While there is no standard language or format for the
Compliance Notification Letter, the key componentsmay, among other things, include the following:

1) acknowledgment that an inspection or compliance review of the facility was performed on a
specified date;

2) natification that the facility was found to be in compliance with the relevant rules, regulations,
standards, permit or Consent Order conditions;

3) discussion of any relevant potential issues or concerns which may affect thefacility’s compliance
status in the future;

4) attachment of relevant educationd information and/or correspondence.

No enforcement action will beinitiated, Snce the facility isin compliance.

4.4 Termination L etter and Return to Compliance L etter

Other types of compliance notification include the Return to Compliance Letter (RTC) and the
Termination Letter. The two are Smilar in that both notify the owner/operator of afacility tha
administrative enforcement actions against it have ceased. (Civil enforcement actions must be
terminated by the court.) The RTC welcomes the facility back to the compliant community by
providing formal notification thet al violations noted in the Warning Letter (see 4.5 below) have been
resolved. The Termination Letter istypicaly used to signd fulfillment of the terms of a Settlement
Agreement or Consent Order, which containslanguage specifying termsof its “termination.” The
RTC or Termination Letter will typically include:

1) acknowledgment that an inspection or compliance review of the facility was performed on a
specified date;

2) notification that the facility hasfully completed and satisfied the requirements of a Warning Letter,
Consent Order, Consent Judgment or Decree and is determined to be in compliance with the relevant
rules, regulations, and/or permit requirements;

3) discussion of any relevant potential issues or concerns which may affect thefacility’s compliance
status in the future;

4) attachment of redevant educationd information and/or correspondence;

All administrative enforcement actionswill terminate uponissuing the RTC or Termination L etter.

4.5 Issuance of a Warning L etter

According to both the Environmental Protection and Hedth Act (EPHA) and the Hazardous Waste
Management Act (HWMA), the administrative enforcement process begins with the issuance of the
Notice of Violation. All actionsprior to this, such as issuance of warning letters, would not
technically be part of adminigtrative enforcement. However, under various agreements between EPA
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and the state Board of Hed th and Wdfare--for instance, the Compliance Assurance Agreement and
the Compliance Enforcement Strategy document--the warning letter is considered part of the
administrative enforcement process. Thusits Satus is somewhat ambiguous.

What is certanis that the warning letter can be an effective tool in achieving the primary goal of
enforcement: to gain compliance. Thusit is discussed here asa measure that may, if heeded, make
further enforcement proceedings unnecessary. If unheeded, however, it often presages them.

The Warning Letter serves two purposes: 1) to identify to the responsible party the gpparent
deficiencies/violations that were observed as a result of the inspection/review process, and 2) to
request corrective measuresbe implemented within a given time frame to mitigate the
deficiencies/violations.

Warning Letters are generally reserved for addressng minor or low-priority discrete violations and
do not assess a pendty. Typically, the violations addressed in a Warning Letter can be resolved
expeditiously with relatively low costs to industry and minimal oversight by DEQ. Issuance of a
Warning Letter isarelatively informal tool for gaining compliancewithout resorting to a Notice of
Violation or other proceeding.

4.6 Warning L etter Processing and Routing Procedure

Theinternal DEQ process for development, review and issuance of a Warning L etter isdiagrammed
in Figure 4.2 of thismanual. Theinspectors are responsiblefor drafting the Warning L etter, which
isthen reviewed by the Regional Office Administrator (RA) or hisor her designee. Upon approval
of the Warning Letter by the RA, the letter is then issued to the registered agent and owner and/or
operator of the facility via certified mail. A response from the facility must be received by DEQ
within fifteen days from the date the letter was received by the facility. Typicaly, thefacility should
submit in writing aresponse to the Warning Letter which includes specific evidence and information
confirming that the violations cited inthe Warning Letter have been resolved.

Upon DEQ's receipt of the responseletter from thefacility, the inspector is required to review the
submittal to determine whether compliance with the regulatory requirements has been achieved. If
the inspector determinesthat the fadlity has satisfactorily remedied theviolations cited in the Warning
Letter, theingpector may recommend a Return to Compliance (RTC) beissued. Theinspector may
decide to confirm resolution of the violations by reinspecting thefacility. Inthis case, an RTC would
only be issued upon completion of the inspection verifying compliance.

An RTC isaletterissued primarily by the Regiona Offices which indicates that concerns relating to
the relevant violations identified by DEQ during an ingpection or compliance review have been
satisfactorily addressed. The RTC terminates the administrative enforcement process related to the
issuance of a Warning Letter. A copy of the RTCismaintained in the DEQ Regional and State
Program Office source file to demonstrate DEQ's closure of the enforcement action. The appropriate
information isthen entered into the relevant enforcement tracking databases.

If the facility fails torespond either in writing or verbally to the Warning L etter, the ingpector may
attempt to contact and work with the facility to resolve the violation(s). If the fecility failsto
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cooperate with the inspector or inadequately responds to the Warning Letter, the ingpector may
recommend to the State Program enforcement office that an NOV be issued and penalties assessed
for theviolation(s) citedinthe Warning Letter. For an example of a standard Warning Letter form
and an example draft Warning Letter, see Figure H.1 and Figure H.2, respectively, in Appendix H of

this manual.
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Figure 4.2 Warning L etter Process Flow Diagram
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4.7 Nature and Purpose of a Notice of Violation (NOV)

AnNOV isone of DEQ'sformal legal means of informing responsible persons or parties that apparent
violations have been observed. The key elements of an NOV, in the sequence they appear, are:

1) notification to the facility of the gpparent violatians (by citing the legal provisions violated)
observed by DEQ as aresult of an ingpection or a compliance review;

2) assessment of acivil pendty, typically for eachviolation; and

3) an invitation to negotiate a Consent Order (CO) designed to prescribe the terms and
conditionsthe company must follow to return the facility to compliance through resolution
of the violation(s).

Pursuant to Idaho Code 88 39-4413(1)(a) of HWMA and 39-108(3)(a) of EPHA, a Notice of
Violation shdl identify the aleged vidlation(s) with specificity; shal specify each provision of the act,
rule, regulation, permit or order that has been violated; and shall state the amount of civil penaty
claimed for each violation. The Notice of Vidation shall inform the party involved of an opportunity
to confer with the Director or the Director's designee (DEQ) in a compliance conference concerning
thedlegedvidation(s). A written responsemay berequired within fifteen (15) days of receipt of the
Notice of Violation by the party to whom it is directed, requesting a compliance conference. The
main purpose of aresponse to the NOV is to establish a mutually acceptable date, timeand place for
the compliance conference.

Issuanceof anNOV is generally reserved for addressing the more serious, egregious, on-going, or
recacitrant violations of environmental regulations. Typicdly these types of violations require more
complex and more costly corrective measures than violations cited in a Warning Letter, as well as
lengthy time frames necessary to return thefacility to compliance. AnNOV may, besides the more
serious types of violations, address additional minor or moderate violations identified as part of an
inspection or compliance review.

The NOV, inall its stages of preparation, is considered an "Enforcement Confidentia” document .
It can bereleased to the public only after itissigned by the DEQ Administrator and received by the
facility, pursuant to the Idaho Public Information Law found at 1daho Code, Sections 9-337 to 9-349.

Theinternal process for the development of a Natice of Violation is shown in Figure 4.3 below.

The NOV isgeneraly issued to the company and to the registered agent at the busness's and agent’s
address(es). When thecompany does not have aregistered agent the NOV is issued to theindividual
who has been identified by DEQ as being responsiblefor the business, most often the owner and/or
operator. In cases where the owner and/or operator of the busnessis not the owner of the real
property and is leasing from another party the property on which thefecility operates, DEQ will



Figure 4.3 Noticeof Violation (NOV) Routing Diagram
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provide the owner of the red property acopy of the NOV. This practice notifies the property owner
of the environmental violations on his property and of his potential liability.

The NOV congsts of abrief summary of DEQ's primary evidencefor theallegation of the violations.
Generdly thisincludes a specific reference to theinspection, compliance review, or other methods
used by DEQ to discover the dleged violation(s). The summary dso includes thecitation of DEQ's
statutory authority to issuethe NOV.

The main body of the NOV hasthe aleged violations listed in numerical order, each with aspecific

citation of the provision violated (permit condition, rule, sandard, etc.). Alsoincluded isreference
to DEQ's evidence supporting theallegation that aviolation occurred, followed by a description of
what actions were taken (or not taken) that constituted a violation.

Following each violation is a penaty assessment for that individual violation, as determined by the
appropriate DEQ program pendty palicy. Followingthe last violation notedinthe body of the NOV
the total assessed pendty amountis specified. Thisis followed by language describing the proposed
timetable for response by thefadlity to the NOV. Thefina step beforeissuing theNOV is obtaining
the signature of the DEQ Administrator, complete with the effective date of issuance.

Refer to Figures H.3-H.6in Appendix H for examplesof an NOV and associated documents required
for issuanceof an NOV.

4.8 Notice of Violation Routing and Review Process

Once the Enforcement Referrd Packageis sent from the Regiona Office to the State Program Office,
the NOV routing and review process will proceed asfollows.

Regional Office Respongbilities- The Regiona Office (RO) isresponsiblefor determining whether
violations noted during a compliance inspection or record review (for example, review of annual
reports submitted by a facility) warrant an enforcement action within the requirements and/or
congraints of the State Program Office. Assistancefrom Program personnd will be given to the RO
to makethat determination. If itis determined that an enforcement action is warranted, the RO will
submit a complete enforcement referral package (see section 3.9 of thismanua) to theappropriate
State Program Office.

State Office Responsibilities- Upon receipt of the referral package, the State Program Officewill
arrangefor atelephone conference call with the team (State Program Office lead, regional lead and
Technical Serviceslead assgnedto thecase). Additionally, at this point, a Deputy Attorney Generd
will be assigned to the case, but participation in the phonecall by the Deputy AG will be optional.
The phone cal will dlow the team to discuss and determine strategies. If it is decided there are
sufficient grounds to proceed, the referral package will be given to the Technica Servicesteam
member to prepare thefirst draft of the Notice of Violation.

Multimedia Enforcement Actions - Under certan circumstances, an investigation may reveal
violationsinvolving more than one program office. In thisinstance, the Regiona Office will refer the
violationsto the Program Office that initiated theinvestigation. For example, if areview of aLand
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Application of Wastewater annua report or inspection detects both land application and hazardous
waste violations, the referral would be sent to the state Water Qudity Program Office. The Water
Quiality Program Office would become the |ead state program office, and would be responsible for
ensuring the state Waste Management and Remediation Program Office remains informed and

involved in the case.

Actions Involving Site Remediation - If an enforcement action will involve site remediation, the
action will bereferred to the state Waste Management and Remediation Program Office or the state
Water Quality Program Office. If theenforcement action occurs at afecility that hasa Water Quality
Program permit, the enforcement actionwill be referred to and managed by the state Water Quality
Program Office. All other enforcement actionsinvolving remediation will be referred to and managed
by the state Waste Management and Remediation Program Office.

Technical Services Drafts Notice of Violation - Following the telephone conference call, the
Technica Services teammember will produce the first draft of the Notice of Violation. The
Technical Servicesteam member will identify any complex or controversial issues connected with the
draft NOV and identify them in an e-mail to team members. Thedraft NOV is provided electronically
to the State Program Office and the Regiond Office team member. The first draft will not be
provided to the assigned Deputy Attorney General, unlessthe Deputy AG specifically requests to
review it.

Review of First Draft of Notice of Violation - The teeamwill review and comment on the draft
Theteam is expected to comment el ectronically, and copy all team memberswith their comments.

Technical Services Incorporation of Commentsinto the Final Draft - The Technical Services
team member will incorporate dl suggested changes into the draft. If comments conflict, the
Technical Services team member will use professonal judgment to determine which comment to
incorporate, subject to approval by the Program or Regional Office. Conflicts or complex issues

addressed in the final draft shall be identified in the e-mall tranamitting the final draft to dl team
members. At this point, the Deputy Attorney General assigned to the case will review the Notice of

Violation.

State Program Office Conducts Conference Call - If the State Program Officelead determines
sgnificant issuesremain, or if the Deputy Attorney General’ s review identifies significant issues, the
State Program Office team member will conduct a conference cal with the team members. The
purpose of the conference cal will be to reach consensus on the wording of the final Notice of
Violation. If consensus cannot be reached, the State Program Office team member will determine
the final wording in conjunction with the Deputy Attorney General assigned to the case.

Technical S rvicesFinalizes Notice of Violation - The Technical Servicesteam member finalizes
the Notice of Violation by incorporating the agreed-to changesinto the NOV. Thefina Notice of
Violation, along with the cover letter and copies, is provided to the State Program Office teem
member for routing for signature.

State Program Office Routes for Signature - The State Program Office team member routes the
NOV for signature. The signed Noticeof Violationis returned to the State Program Office team
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member and mailed to the facility. The Technical Servicesclerical person who prepared the find
NOV will digributecopiesto dl team members.

State Program Office Schedules Compliance Conference- The State Program Office team
member will be the point of contact when the facility requests a compliance conference. The State
Program Office team member will contact all team members and determine a date and location for
the compliance conference. Normally conferences will take place in the Regiona Offices unless
otherwise agreed to. The Deputy Attorney General team member will generally participate in the
compliance conference only if the facility haslega counsel present during the conference. Once the
details are finalized, the State Program Office team member will contact all team members by e-mail
with the time and location of the compliance conference.

State Program Office Conducts Compliance Conference - The State Program Office team member
isthe lead negotiator at the compliance conference. The inspector of the facility, whether it be the
Technicd Services or Regiona Office team member, will provide background, darification, and
direction for understanding the nature and extent of the violations. The Technical Servicesteam

member is responsible for taking notes and recording the agreements made in the compliance

conference. The results of the compliance conference will be documented in a file note to the
facility’ s enforcement file, with copies provided to all team members. The Regiona Office tean
member provides background concerning theinspection or record review which |ed to the issuance

of the Notice of Violation.

Facility Refuses Compliance Conference - Inthe event that the facility refuses to schedule or attend
a compliance conference, the State Program Office is required to determine the next step. At this

point the case may be referred to the Attorney General’ s Officefor filing of a court action to enforce

payment of the penalties specified inthe NOV.

4.9 Compliance Conference

The purpose of a compliance conference isto provide the opportunity for both partiesto meet to

discuss the gpparent violations cited in the Notice of Violation (NOV). Pursuant to Idaho Code 88

39-4413(1)(c) of HWMA and 39-108(3)(a)(ii) of EPHA, the compliance conference provides an
opportunity for the recipient of a Notice of Violation to explain the circumstances of the alleged
violation and, where appropriate, to present a proposal for remedying damage caused by the alleged
violation and for assuring future compliance. If the recipient and DEQ agree on a plan to remedy
damage caused by the dleged violation and to assure future compliance, they may enter into a
Consent Order formdlizing their agreement. The Consent Order may include a provision for payment
of any agreed civil penaty and a scheduled timeframefor compliance.

Once the recipient receivesthe NOV, he/she hasfifteen (15) daysin which to contact DEQ to request
and schedule a compliance conference. An attempt should be made to schedule the compliance
conference within twenty (20) days, as specified in both HWMA and the EPHA. The recipient
contactsthe Enforcement Coordinator by phone or inwriting to request the compliance conference.
Once the compliance conference date is scheduled, a confirmation letter should be sent by the

Enforcement Coordinator confirming the date, location, and any special considerations that have been
made. Oftentheredpient may not wish to travel to the State Program Office in Boise to attend the
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compliance conference. When thisisthe case, the Enforcement Coordinator should offer to hold the
meeting at the DEQ regiond office nearest the facility. Compliance conferences also may be held via
telephone conference calls.

When scheduling a compliance conferenceitis important to find out whether the recipient will be
represented by an attorney at the conference. |If this is the case, DEQ's policy is to also be
represented by an attorney from the Attorney General's Office. It isimportant to notify the recipient
of thispolicy at the time the compliance conference is being scheduled. It isalso recommended that
the Enforcement Coordinator inform the redpient that the conference istheir opportunity to present
whatever additional information may be needed to resolve the alleged violations. Advising the
recipient to be prepared to present their case and any good fath efforts they may have taken to
resolve the noncompliance issuessince the time of the inspection is strongly encouraged. The DEQ
ingpector(s) who observed the noncompliance should be present to provide background information
and clarification, and to take notes for thefilerecord of the compliance conference.

Prior to the compliance conference, a pre-conference meeting should be held between the
inspect or(s), the Enforcement Coordinator(s), Regional Office personnel, and/or the Program
Manager. A Deputy Attorney from the Attorney Generd's Office should attempt to attend, evenif
the dleged vidator hasindicated they will not havelega representation at the compliance conference.
The purpose of the pre-meeting is todiscuss al criticd aspects of the enforcement action, to
determine the gods of the compliance conference, and to establish the enforcement * bottom ling’ for
negotiation purposes. The pre-meeting dso dlows theinspector(s) the opportunity to recount the
circumstances of the inspection and todiscuss in greater detail, if necessary, the technical or
regulatory aspects supporting the alleged violations. The meeting also servesasa briefing for the
Enforcement Coordinator (EC), whoisusudly the lead negotiator during the compliance conference,
and can provide the EC additional information such asthe justification for the proposed pendlty, the
past history of the aleged vidlator, and any actions which may need to be taken to return the violator
to compliance. Often during pre-meetings various negotiation strategies are discussed in anticipation
of the recipient's response to the Notice of Violation and the assessed penalties.

The compliance conference beginswith theintroduction of individuals present at the meeting and the
passing by DEQ of asign-in sheet. The EC generally takes the lead and explains that the purpose of
the compliance conference isto provide the dleged violator the opportunity to explan any
circumstances surrounding the alleged violations. It is further explained that the purpose of the
mesting isto identify, discuss and negotiate terms and conditions of a Consent Order which will result
in resolution of the aleged violationscitedinthe NOV. Also the compliance conferenceis used to
explain that the negotiation processwill result in an agreement on thefinal civil penalty.

Typicaly issues are discussed during the conferencein the order they are cited in the NOV. A role
of the ingpector during the compliance conferenceisto take notes, in preparation for preparing afile
note documenting the aleged violator's response to the NOV and any proposed resolutions. The
inspector may also participate, asrequested by the Enforcement Coordinator, by defending his’her
factual information collected and observations made during the inspection, and by providing any
technical or regulaory information needed to clarify the issues.



The role of the Deputy Attorney Genera at the compliance conference tends to vary. If the
recipient’ s attorney presentstheir case, typicaly the Deputy AG will present DEQ's case. On some
occas ons the discuss ons may be more technical in nature, in which case atorneys from both sides
tend to take a back seat to DEQ personnd and company officids. Each compliance conference
presents unique situations which must be dealt with asthey arise.

A compliance conference may last afew hours or afew days, depending on the number of aleged
violations and the complexity of theissuesinvolved. If, however, it appearsthe alleged violator is
not willing to enter into aConsent Order or is not negotiating in good faith, and an agreement likely
will not be reached within one hundred eighty (180) days from the date of the compliance conference,
DEQ may elect to pursue civil actionin district court to compe compliance. If the alleged violator
appears to be negotiating ingood faith and making satisfactory progress towards achieving
compliance through resolution of the aleged violations, the EC may, at his or her discretion, continue
to negotiate beyond the standard time frames. The one hundred and eighty day (180) maximum has
been established by the Enforcement Programs as an outside limit to the negatiation processin an
effort to establish what the Programs believe is a reasonable time frame for negotiation of a Consent
Order. This onehundred and eghty (180) day limit isalso consistent with EPA's April 15, 1996 Civil
Enforcement Response Policy for the RCRA Program.

At some point during the compliance conference the EC may suggest the parties break from
negotiations to caucus. The purpose of caucusing isto provide a brief period for the partiesto
discuss, in private, the issues before resuming the meeting and continuing to work towards settlement.
At the conclusion of thecompliance conference, the EC will summarize each of the parties positions.
Sometimes the alleged violator will need to provide additiona informationto DEQ to support hisor
her response to the NOV. The alleged violator may also have requested DEQ provide additional
information. Time frames for submittal of additional information are agreed to. By the end of the
compliance conference, the EC seeks to determine whether thealleged violator iswilling to enter into
aConsent Order agreement. If so, the EC explainsthat DEQ typicdly will initiate the drafting of the
Consent Order, which will include the conditions agreed to by the parties during the compliance
conference(s) and any changes which may affect the assessed penalty. The EC explains that the
facility will have the opportunity to review, comment on, and factudly correct the draft Consent
Order. Negotiationsmay continue until both parties agree on the terms and conditions of the Consent
Order within the one hundred and eighty (180) day period.

Should negotiations bresk down, the EC may refer the case to the Attorney General's Officefor filing
of acivil action (see Section 5 of thismanud).

Following the compliance conference, theinspector isrequired to prepare afilenote which documents
the issues asdiscussed during the compliance conference. The filenote contains or referencesal
documents, photographs, and information provided to DEQ by the dleged violator during or
following the compliance conference. Thefilenote should be reviewed by the EC for accuracy prior
to incluson into the agency sourcefile. Thefilenote and any subsequent information obtained from
the adleged vidator then become the basisfor the inspector to begin writing the draft Consent Order.
If the inspector bdieves afilenote is not necessary, he/shemay recommend so to the EC, who will
make afinal decision onwhether or not the filenote isrequired.
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4.10 Negotiation Skills

Negotiation has been defined as"the process used when human beings exchange ideasfor the purpose
of changing arelationship. Thefunction of negotiation isnot to change people's minds but to et them
see the limitless posshilities for mutud satisfaction of needs that mog life situations afford "
(Nierenberg). Lessidedlistically, negotiation refers to the bargaining process between two or more
parties with conflicting interests, with the goal of peacefully achieving a mutudly acceptable
agreement.

Preparation and planning prior to any negotiation iscritical to its success. Preparation should begin
before the parties even meet. In order to be agood negotiator, you must prepare yourself by
evaluating your circumstances and devel oping an awarenessof your needs. Subsequently, you must
begin to develop an awareness of the needs of the other party and to do so, must look at the
circumstances from the other’ s point of view. Negotiation can beviewed as problem-solving; for a
negotiation to be successful, one must enter the negotiation with an open mind and understanding that
there may be more than one alternative or solution available. 1f you go into anegotiation with only
one answer to aproblem, you may fail to consider the other party's perspective on the same problem
and hencemay not be able to achieve mutual agreement.

The keysto negotiation preparation are determining theneeds and desires of your own party, and
anticipating the needs and desiresof the other party.

Needs are minimum baseline requirements; they are non-negotiable. From DEQ’s perspective, we
need to follow the law and, more generdly, be faithful to our charge to protect human health and the
environment. The aleged violator's neads may include avoiding bankruptcy, remaining competitive,
and earning areasonable profit. Of course, in caseswher e the needs of the parties areirreconcilable,
negotiations break down, and the stronger party--in this case DEQ, backed by the government and
itslegal basis in the consent of the people--imposesits will.

Desres are things you would liketo gain or achieve, but could sacrifice without compromising your
surviva or integrity. Degreis theredm of negotiation. Desires may be partially fulfilled, or deferred
to alater date, when conditions are more favorable. Or one desire may be repressed so that another

may be satisfied. While DEQ might want the violator to comply immediately with dl relevant rules,
as a practical matter we may be satisfied to set up a compliance schedule which gives the violator
considerable lattitude. Smilarly, we may reduce or eiminate desired pendtiesin exchange for a
promise of quicker compliance or to avoid costly litigation.

Remember that you represent the people and environment of Idaho, and you should be their forceful
advocate in any negotiation. At the same time, however, the alleged violator is also a tax-paying
citizen or entity of the state, with a legitimate clam to far treatment on the part of DEQ. It is
important to avoid the attitude that negotiation is acompetition which produces awinner and aloser.
The best negotiation may not be the one in which you “win” the most concessions, but the one in
which the sum total of happinessfor both parties, as they walk away from the table, is greatest.
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4.11 Nature and Purpose of the Consent Order

The Consent Order (CO) resultsfrom both parties coming together to negotiate mutually agreed-
upon provisions which address corrective measures to mitigateviolations. The COasoincludes a
schedule in which to complete certain activities and/or the terms for payment of acivil pendty. A
negotiated CO isreferred to asa"bilateral agreement” or a"mutualy acceptable written agreement”
because it has been negoatiated and agreed to by both parties, rather than being aunilatera orde
imposed on one party by another.

Pursuant to Idaho Code § 39-108(3)(a)(iv) and (v) of the EPHA and § 39-4413(1)(c) and (d) of
HWMA, if the recipient of an NOV and the Department agree on a plan to remedy damage caused
by the alleged violation and to assure future compliance, they may enter into a Consent Order
formalizing their agreement. The CO may include a provision providing for payment of any agreed
civil pendty. A CO shdl be effectiveimmediatdy upn signing by theviolator and the Adminigtrator
of DEQ, and shall preclude any civil enforcement action for the same alleged violation. If a party
does not comply with the terms of the CO, the Department may seek and obtain, in any appropriate
district court, specific performance of the CO and such other relief as authorized by EPHA and
HWMA.

For examples of standard language for the Consent Order, and the transmittal letter for the signed
CO, see FiguresH.7-H.9in Appendix H of this document.

4.12 Consent Order Routing and Review Process

Once DEQ and the alleged vidlator have come to atentative agreement on resolving the problem(s),
the production, routing and review of the Consent Order will proceed as follows. (See[Figure 4.4
below, “Consent Order Routing Process,” for agraphical depiction of the procedure.)

Team Members - In order to maintain efficiency and consisency, normally the same team that
prepared the Notice of Violation will produce the ensuing Consent Order. The team will consist of
one representative from each of the following: the State Program Office, the Regional Office,
Technical Services and the Attorney General’ s Office.

Collection and Distribution of Documents - Often a facility will submit documents needed to
prepare a Consent Order--e.g. SEP proposals, manifests, analytical data. The facility should ke
encouraged to submit these to the State Program Office, from which they will be distributed to other
team members as needed.

Firgt Draft of Consent Order - The Technical Servicesteam member will draft the Consent Order
based on the agreements reached in the Compliance Conference. The Technical Servicesteam

member will identify any complex or controversial issues connected with the draft Consent Order and

identify them in an e-mail to theteam. The draft Consent Order will be sent electronicaly to dl team

members, except for the Deputy Attorney Generd. Thefirst draft Consent Order will only be sent

to the Deputy Attorney General if specificdly requested.
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Review of First Draft of the Consent Order The teamwill review and comment on the draft.
The team is encouraged to comment electronically, and copy all team members with their comments.

Technical Services Incorporation of Comments - The Technical Services team member will
incorporate dl suggested changes to the Consent Order. If comments conflict, the Technical Services
team member will use professional judgment to determine which comment to incorporate, subject to
approva by the State or Regiond Office. Any conflict or complex issues addressed in thefinal draft
will be identified in the e-mall transmitting thefinal draft to dl team members. At thispoint, the
Deputy Attorney General assigned to the case will review the Consent Order.

State Program Office Conducts Conference Call - The State Program Office Team member will
conduct a conference call with the team if s/he determines significant conflicting issuesremain, or if
the Deputy Attorney Generd’ sreview indicates a significant difference in approach. The purpose of
the conference cdl will be to reach consensus on the wording of the final Consent Order. If
consensus cannot be reached, the State Program Office team member will determine the final wording
in conjunction with the Deputy Attorney General assigned to the case.

Technical Services Finalizes Consent Order - The Technical Servicesteam member finalizes the
Consent Order by incorporating the agreed-upon changes. Thefinal Consent Order, dong with the
cover letter and copies, will be provided to the State Program Officeteam member.

State Program Office Mails Consent Order - The State Program Office team member mailsthe
Consent Order. The State Program Office shal notify dl team members of the date the Consent
Order ismailed.

Comments/Changes Returned from the Facility - If the Consent Order isreturned to the State
Program Office unsigned, with a request for changes, the previously described process will be
repeated from the“First Draft of the Consent Order” step.

Signed Consent Order Returned from the Facility - The State Program Officelead will notify the
team members when g/he receives the signed Consent Order from thefecility. The State Program
Office will aso notify the team members of the date the CO is effective. Additionaly, the State
Program Office will provide a copy of thesigned Consent Order to the Regional Office team member.

Facility Refusesto Sign Consent Order - Inthe event that thefecility refusesto sign the Consent
Order, the State Program Officeis required to determinethe next step. At this point the case may
bereferred to the Attorney General’s Officefor filing of acivil complaint. Oritmay bereferred to
EPA for enforcement under federal statutes. Inany event, the State Program Office, withinput from
the Regiona Office and Technical Services, must make this determination.

4.13 Compliance Schedulesin the Consent Order

The goal in setting compliance schedules in Consent Orders is to ensure the responsible party

demonstrates progressin achieving compliance. The State takes into consideration the amount of
time necessary to achieve compliance when setting schedules. Timelimits are discussed by DEQ and
the respondent's representatives during the compliance conference and an agreed-upon schedule is
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set. A very short timeframe, such asfive (5) days, may be set for submitta of documentation that
must be developed by the respondent. A longer time period may be set for cleanup actions that need
to betaken if such delayed action would not pose an imminent threat to human health, public sfety,
or the environment.

An extension to a complianceschedule in a CO may be granted by DEQ for justifiable reasons. In
the written extension request, the responsible party (owner/operator) must document that the
extension is necessary and negligence has not caused the delay. The DEQ will then perform a
completeness review on al documents, plans, and/or procedures. If the documentation is not
acceptable, a prompt revision is requested or the extension request may be denied.

Compliance schedules that are not met may be addressed by DEQ in several ways. Thefirst response

isfor a DEQ representative to cdl the responsible party and inform him/her of the missed deadline.
If the scheduleis then met within a short time frame (typicaly 5-10 working days), it isunlikely that

formal action will betaken. If the scheduleisnot met within the extended period, a Warning L etter

may be sent explaining that the deadline was missed and must be met within (5) working days. If the
responsible party does not respond to the Warning Letter, legal action may ensue.
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Figure 4.4| Consent Order (CO) Routing Process @

CONSENT ORDER ROUTING PROCESS
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* If the responsible party makes changes to the draft Consent Order, the routing process from
this point will be repeated.
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If the parties cannot reach agreement on a Consent Order within sixty (60) days from receipt of the
Notice of Violation, or if the recipient fails to request a compliance conference, DEQ, through the
Attorney Generd's Office, may commence and prosecute acivil enforcement action in district court.
Civil action isinitiated through the use of acivil referral package to the Attorney Genera's Office
from the Enforcement Coordinator requesting the preparation and filing of acivil complaint. Refer
to Section 5 of thismanual for specifics on referring a case for civil action.

4.14 Consent Orders Without I ssuance of an NOV

Occasiondly there arecircumstances which may resultin a Consent Order being negotiated without
the prior issuance of aWarning Letter or Notice of Violation. The discretion to negotiate a Consent
Order in these cases lies with the Enforcement Coordinator, the Regiona Office, the Attorney
General’ s Office and the Program Manager. The Consent Order may still providefor payment o
pendlties, stipulated penalties, performance of Supplementa Environmentd Projects (SEPSs), and/or
other sanctions, even though penalties were not imposed first through use of an NOV.

Situations which warrant the immediate negotiation of a CO may occur when thereis substantial
immediate or potential imminent threat to human health or the environment. Negotiating a Consent
Order directly without prior issuance of aNotice of Violation can result in corrective measuresbeing
agreed to which immediately address or stabilize thesituation. This resultsin minimizing the threat
to the public and the environment. In instances where the facility is willing to commit necessary
resources to immediately address the noncomplianceissues and whereimmediacy is an issue, retaining
the flexibility to move directly to a negotiated Consent Order may prove effective in resolving the
meatter expeditiously and to the benefit of all.

4.15 Voluntary Consent Order (VCO) with No Preceding Administrative
Enfor cement

There are other drcumstances which may resultin a Consent Order being negotiated between DEQ
and arespongble party in which no prior enforcement action has been taken. If a facility is expected
to be cooperdive, its compliance history is good, and theviolations are smple and few, a Consent
Order may beissued without aprior Notice of Violation. These are often referred to as"Voluntary”
Consent Orders (VCO). VCOs may provide for payment of pendties, stipulated penalties,
performance of Supplemental Environmental Projects (SEPs), and/or other sanctions. The decision
to negotiate a VCO ismade by the Regiona Office, Attorney Generd’s Office, the Enforcement
Coordinator and the Program Manager.

Issuance of aVCO may be an attractive option under scenarios such asthe following: A company
performs environmental assessments or audits & its facilities which result inthe discovery of

violations. The company recognizesits responsibility to comply with environmental regulations and
iscommitted to further investigating and mitigating the problems. In an instance where the company

promptly notifies DEQ of the problemand of their intent to mitigate the problem, the company may
request to enter into a VCO with DEQ to obtain oversight and a statement of resolution. In these
cases DEQ likely would not have become aware of the problem through its normal course of
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performing ingpections or investigations, but rather became aware of it by voluntary disclosure from

the facility. Hence, negotiating a Voluntary Consent Order with the company may be an option

available to the parties which likely will result in mitigation of an environmental problemwith a
minimum investment of DEQ resources.

4.16 Termination of a Consent Order

Once the Consent Order has been signed by the Administrator of DEQ, the Consent Order islegally
effective. The Regional Office with jurisdiction is then responsible for monitoring the facility's
compliance with all of the conditions agreed to inthe Consent Order, including payment of a civil
pendlty, if required. When the Regional Office has determined all of the conditions and terms of the
CO have been completed in amanner satisfactory to DEQ, the Regional Office may recommend
termination of the CO. Typicdly, Consent Ordersinclude specific language on their termination.
Often the language in the CO requires the facility to request of DEQ aletter acknowledging its
termination.

The Termination Letter (TL) is sent to the owner/operator of the facility specifically stating that the
terms and conditions of the Consent Order have been met, and that DEQ considers the facility's
regulatory status as having "returned to compliance”" with respect to theviolations identified in the
initial action. Once the TL has been sent to thefacility the enforcement case is considered resolved
and the caseisclosed. A copy of the TL is maintained in the DEQ sourcefile as evidence that the
case hasbeen closed. Copies are distributed to the Attorney Genera's Office and the relevant DEQ
Offices. Informationis then entered into the appropriate enforcement tracking database, reflecting
termination of the action.

4.17 Press Releases Regar ding Consent Orders

Press releases may be issued regar ding companies who have entered into Consent Order agreements
with DEQ to demonstrate to the public the fadlity's commitment to return to compliance. Inthe past,
the threat of notifying the public of facilities who are in noncompliance with environmenta
requirements has proven an effective deterrent. Our current practice, however, focuses more on
postive reinforcement than on punishment. We do not generdly use press releases, or their threat,
as tactical tools in barganing. DEQ normaly issues press releases only on signed and effective
Consent Orders, or on their successful termination.

4.18 Integrating Pollution Prevention into Enforcement

In 1990 Congress passed the Pollution Prevention Act, which defined the term "pollution prevention”
as “any practice that reduces the amount of any hazardous substance, pollutant or contaminant
entering any waste stream or otherwise rdeased into the environment (including fugitive emissions)
prior to recycling, treatment, or disposal ...."

EPA further clarified the definition in a Memorandum from F. Henry Habicht 11, Deputy

Administrator, dated May 28, 1992; Subject: EPA Definition of "Pollution Prevention." The
following are excerpts from this memo:
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Under section 6602(b) of the Pollution Prevention Act of 1990, Congress established a
nationa policy that

- pollution should be prevented or reduced at the source whenever feasible;

- pollution that cannot be prevented should be recyded in an environmentally safe
manner whenever feasible;

- pollution that cannot be prevented or recycled should be treated in an environmentaly
safe manner whenever feasible;

- disposal or other releaseinto the environment should beemployed only as alast resort
and should be conducted in an environmentally safe manner.

Pollution prevention means "source reduction” as defined under the Pollution Prevention Act
and other practicesthat reduce or eliminate the creation of pollutants through:

- increased efficiency in the use of raw materials, energy, water or other resources, or
- protection of natural resourcesby conservation.
The Pollution Prevention Act defines "source reduction” to mean any practice which:

- reduces the amount of any hazardous substance, pollutant, or contaminant entering
any waste stream or otherwise released into the environment (incuding fugitive
emissions) prior to recycling, treatment, or disposa; and

- reduces the hazards to public health and the environment associ ated with the release
of such substances, pollutants, or contaminants.

The term includes. equipment or technology modificaions, processor procedure
modifications, reformulations or redesign of products, substitution of raw materids, and
improvements in housekeeping, maintenance, training or inventory control.....

"Pollution prevention approaches can be applied to all pollution-generating
activity, including those found in the energy, agriculture, governmentd ,
consumer, aswell asindustrial sectors. The impairment of wetlands, ground
water sources, and other critical resources conditutes pollution, and
prevention practices may be essential for preserving these resources.
Pollution Prevention applications may include conservation techniques and
changes in management practices to prevent harm to senstive ecosysems.
Pollution prevention does not include practices that create new risks of
concern.."
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DEQ personnel promote pollution prevention-related activities to the regulated community whil e
conducting inspections and providing technical assistance. DEQ personnel also discuss pollution
prevention options, most often innegotiating conditionsin Consent Orders. DEQ has negotiated
pollution prevention projects as conditionsin Consent Orders under the Supplemental Environmental
Projects (SEP) guiddines.

While the assessment of civil pendties often serves as an effective deterrent for noncompliance, it
does not assure future compliance, nor doesit normally directly resultin a decrease in pollution or
waste. Thegod of incorporating the pollution prevention approach into the enforcement processis
to gain additiona environmental benefit by reducing or eliminating pollution at its source.
Incorporating pollution prevention opportunities within the enforcement process ideally moves the
violator beyond compliance to anet postive environmentd bendfit. Utilizing the pollution prevention
approach more often than not requiresthe development of innovaive solutionsto oftentimes complex
technical and regulatory problems.

The following discusson is excerpted from the DEQ manud entitled Incorporating Pollution
Prevention into Enforcement, A Reference Manual , and contains a summary of the laws and
regulationsthat authorize or support the Department’s use of pollution prevention in enforcement
actions.

4.19 State Statutes and Regulations Regar ding Pollution Prevention

4.19.1 Environmental Protection and Health Act (EPHA) - The EPHA givesthe Director broad
authority to regulateanda sogivesan dleged violator the ability to remedy the violation by methods
that may be dready available to theviolator.

The statute supports this authority: the Director has authority to enforce rules, regulations, codes,
and standardsto prevent pollution, I.C. 39-105(2) & (3); an alleged violator of an environmental law
shall have an opportunity to confer with the agency in a compliance conference and have the
opportunity to explainthecircumstances of the dleged violation and, where appropriate, "to present
a proposal for remedying damage caused by the alleged violation and assuring future compliance,”
[.C. 39-108(3); and, the dleged violator will be given the opportunity to cooperatein the selection
of termsfor the compliance schedul e order, 1.C. 39-116.

Thus, the dbility of thealleged violator to present proposadsfor remedy at the compliance conference
may be the best opportunity for pollution prevention within the entire enforcement process.

4.19.2 Hazardous Waste Management Act (HWMA) - This statelaw gives the same opportunity
asthe EPHA for the dleged vidator to present a proposal to remedy the dleged violation during the
negotiation of termsinthe compliance conference and consent order. |.C. 39-4413.

4.19.3 PCB Waste Disposal Act - Thisstatelaw gives the same opportunity as the EPHA for the

alleged violator to present a proposal for remedy of the alleged violation during the negotiation of
termsin the compliance conference and consent order. |.C. 39-6901 et seq.
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4.19.4 Hazardous Substances Emer gency Response Act - DEQ's authority under thisstatute is
typicaly limited to the recovery of costs. There are two features of this law that should be noted:
firdt, the law expresses legidative intent that actions will be taken in state court, not federal court, for
recovery of costs, 1.C. 39-7102, and secondly, that "such other factors as the commisson deems
appropriate can be cons dered to decide whether tocommence a cost recovery action,” I.C. 39-7112.
It is not clear whether pollution prevention projects can be incorporatedinto the cost recovery
procedure. However, thiswould appear to be authorized through the EPHA.

4.20 Federal Statutes and Policy Regar ding Pollution Prevention

Federa laws can provide direct causes of actionfor civil enforcement actions or provide regulations
and standards for state administrative enforcement actions. For example, the standards set in RCRA
are incorporated by reference into the state standards. In addition, many of the federal statutes
explicitly state that the state standards cannot beless sringent than the federal standards. Therefore,
federal law and policy isimportant for incorporating pollution prevention projectsin enforcemert
actions.

4.20.1 Pollution Prevention Act of 1990 - This act is essentidly non-regulatory and sets up
programsincludinginformation dissemination, educetion, grants to states, and the " Source Reduction
Clearinghouse.” The Act sets out theguiding definition of pollution prevention. At the earliest
opportunity, and certainly with the NOV or Warning Letter, an aleged violator should be givena
clear definition of "pollution prevention.”

4.20.2 Resource Conservation and Recovery Act (RCRA) - RCRA explicitly encouragesthe
minimization of hazardous waste at its source, including "process substitution,” along with other
forms of non-source pollution abatement.

Manifest system. Certain generators of hazardous waste must follow a manifest system in designating
hazardous waste for trestment, storage, or disposal. That manifest must certify that the generator has
"a program inplace to reduce the volume or quantity and toxicity of such waste to the degree
determined by the generator to be economically practicable” and employ that method of treatment,
storage, or disposal which is the "practicable method currently available to the generator which
minimizes the present and future threat to human health and the environment.” 42 U.S.C. 6922(a).

Thus, pollution prevention can be encouraged by assisting the generator with its "program in place’
and assuring that  the generator is using the best "practicable method currently available." However,
there is no mandate beyond merely certifying that a program is in place. There are no substantive
requirements of what that program must contain. In addition, since the generator is determining what
is"economicadly practicable," there are no enforceable standards.

State authority. The state retains authority but cannot "impose any requirement less stringent than
those authorized under this subtitle.” 42 U.S.C. 6929. However, state requirements can be more
stringent.

4.20.3 EPA Pollution Prevention Strategy - February 26, 1991 - Within the broad policy of
pollution prevention, the following statements focus on enforcement:
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"EPA believesthat thereis a continuing need for a strong regulatory and enforcement
program under existing statutory authorities and that these provide further incentivesto
prevent pollution.”

"EPAwill also insure that its enforcement program seeks pollution prevention opportunities
as part of ensuring compliance.”

"EPA will encourage the inclusion of pollution prevention conditions in Agency enforcement
settlements.”

"EPA will use its prosecutorial discretion to negotiate enforceable prevention plans with
facilities that have violated environmental law."

"Vigorous enforcement remains a primary tool for creating an incentive to reduce industrial
pollution.”

4.20.4 Toxic Substances Control Act - The administrator has authority to consider mitigating
factors to modify penalties. However, there is no explicit authority for considering pollution
prevention projects.

4.20.5 Clean Air Act - The administrator has authority to consider mitigating factors to modify
penalties. However, there is no explicit authority for considering pollution prevention projects in
enforcement actions. Pollution prevention was, however, emphasi zed in recent new amendments.

4.20.6 CERCLA - CERCLA isaremedial program; therefore, pollution prevention opportunities
are best consdered once pendtiesand cleanup costsare  retrieved. Pollution prevention measures can
be integral in the method of clean-up chosen.

4.20.7 EPCRA - Thereisno explicit authority for pollution prevention projects. Penalty provisions
may provide someopportunities. See42 U.S.C. 11,0045 & 11,0046.

For more specific information regarding the use of pollution prevention in the enforcement process,
refer to Incorporating Pollution  Prevention into Enforcement, A Reference Manual , Department of
Environmental Quality, December, 1994.

4.21 Use of Supplemental Environmental Projects (SEP'S)

During the process of negotiating a Consent Order it may become apparent that 1) thefacility has
corrected al of its violations, thus leaving only theissue of penalty payment to negotiate; or 2) the
facility iswilling to perform actions which are above and beyond the regulatory requirements; or 3)
both parties agree there are extenuating circumstances which prevent the violation frombeing
corrected. In these and other cases the facility may propose another environmentally beneficid
activity, known as a Supplemental Environmental Project (SEP), be included in the terms of a
Consent Order.
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According to Idaho Code sections 39-108(5)(b) and 39-4414(1)(c), a SEP is a project:

1. The person isnot otherwise required to perform, by any federal, state, or local law or
regulation, or agreement; and

2. Which either

A. Prevents pollution; or

B. Reduces theamount of pollutants reaching the environment; or
C. Contributes to public avareness of environmental matters; or
D. Enhancesthe quality of the environment.

In addition, inits evaluation of a particular SEP proposal, the Legislature has concluded that DEQ
may give a preference to those projectswith an environmenta benefit which:

1 Relatesto the violation or the objectives of the underlying statute which was violated;
or

2. Enhancesthe qudity of theenvironment in the general geographic location where the
violations occurred.

A SEP proposal shall contain as much detail as possible, and shall specificaly include:

. atime frame, including specific dates, for theimplementation of the SEP;

. the methods of recordkeeping which will be used to document the implementation of and
expenditures expected to beincluded in performance of the SEP;

. aprojected budget for the project, including abreakdown of costs for equipment, labor and
capitd,;

. and identification of the nature and amount of any tax benefits to be cdaimed by the

owner/operator asaresult of implementation of the SEP.

Each proposed SEP will be evaluated by the Program Manager, the Enforcement Coordinator and
the Attorney Generd’s Office to ensureit meets the statutory requirements, aswel as those of DEQ
and EPA. Anexample of SEPlanguage for inclusion into a Consent Order or settlement Agreement
isset forthin FHgure H-10in Appendix H; this language can be modified as appropriate for any given
SEP.

Once a SEP has been successtully negotiated and included as part of a Consent Order, the Regional
Office isresponsible for monitoring the completion of the SEP activities, as part of their requirement
to monitor and ensure compliance with dl terms and conditions agreed to inthe Consent Order.

Additional information on supplemental environmenta projects is provided in the DEQ guidance
document attached as Appendix K, andin Idaho Code sections 39-108(5)(b) and 39-4414(1)(c).
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4.22 Other Enforcement Options

Besides the administrative enforcement process described above, there are some additiond tools,
provided for under the authorities in the EPHA and HWMA, which may help to achieve compliance
under certain circumstances.

4.22.1 Permit Modifications - Violations relaing to a fecility/source operating permit may
sometimes be resolved through use of the permitting process. Occasionally operational changes at
afacility will no longer meet theintent of the specific permit condition which governs this particular
activity. Often modifications to the permit can “reslve” dtuations of noncompliance. In these cases
the enforcement staff can coordinate the facility representatives and the DEQ permitting saff to
negotiate needed modifications to the permit which may result in resolution of any related violations.
Modifying permit conditions can beinduded as acondition in a Consent Order; or, depending on the
circumstances of the case, the permit modification may, initsdf, serve to satisfactorily resolve the
violation. This option may be discussed during the compliance conference, based on the specifics of
the case.

4.22.2 Referralsto Other Agencies - Another effective enforcement tool is referring information
relating to noncompliance to other |ocal/state/federal agencies who may dso be responsible for
ensuring compliance at the facility. Anexamplewould be referring to the locd fire marshdl
information regarding the improper storage of hazardous materialsin violation of the loca fire code.
One benefit of referrds to other agencies may be ajoint resolution of concerns or violations through
the company complying with other agencies requirements. Another istheincreased pressure brought
to bear onthe violator to comply.

4.22.3 Technical Assistance - Compliance with environmenta requirements can a so be achieved
through education and outreach efforts. It has become a national and state priority to sharpen the
focus on education of the regulated community through the use of technica assistance outreach
efforts. Theintent of such programsis to demonstrate that voluntary compliance can be achieved by
industry through the educationa efforts of the regulatory agencies.

Technica assistance efforts can include:

. performing site visits;
. in-person and telephone consultations, with follow-up as needed;
. development and distribution of "user friendly" regulatory guides and industry-specific

pollution preventioninformation;

participation in and sponsorship of workshops and seminars,

working with trade groups;

asg stance with permitting requirements; and

referrds to other local, stateor federal agencies for relevant information.

A technical assistance site visit normally will consist of an evaluation of the fecility's operating
practices in light of environmental requirements. The facility owner/operator is informed of the
outcome of the evaluation at the time of the visit and may begiven an opportunity to correct any
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discrepancies or problemswithinagiven timeframe. Thefadility is theninformed that afollow-up
ingpection may be performed at alater date to re-assess compliance. If, at that time, thefacility has
not corrected problemsand thus complied with the requirements, DEQ may pursue the appropriate
enforcement action.

A Small Business Assistance Program has been implemented at DEQ to help guide small businesses
through the regulatory maze of air-related environmental issues For information specific to
hazardous waste activities, refer to the draft Hazardous Waste Technical Assistance Program
Guidance Memorandum found in Appendix | of this manual.
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Section 5;: Civil Enforcement Process

Thissection of the manud discusses theoptions availableto DEQ for civil action, instances in which
civil action iswarranted, what constitutes a civil referral package and how to preparethe referral, an
overview of the civil enforcement process, the respective roles of the inspector and the attorney
during acivil action, and supplementd actions avallablein acivil enforcement action.

5.1 Authority to Commence Civil Enforcement Action

Pursuant to 1daho Code Section 39-108(3)of the EPHA and Section 39-4413(A)(3) of the HWMA,
the administrator may initiate a civil enforcement action through the attorney general. A civil
enforcement action must be commenced and prosecuted in the district court in and for the county in
which the alleged violation(s) occurred, and may be brought against any person who isalleged to
have violated any provison of the EPHA/HWMA, or any rule, permit or order which has become
effective pursuant to these acts. Such action may be brought to compel compliance with any
provison of these acts.

5.2 Instancesin which Civil Action may be Selected

Civil actions are mogt often initiated when all reasonable attempts to resolve the violation(s) through
the administrative enforcement process have been exhausted and the parties can not come to
agreement.

It is important to note, however, that a civil action can be initiated without first pursuing matters
through the administrative enforcement process. A civil action can be brought for violations of
statutes, rules, orders or permits, usually when the violator has shown little or no willingness to
resolve past violation(s) and/or pay penalties. Thefollowing are afew examples of circumstances
under which DEQ may choose to bypass the admini strative enforcement process and move directly
to civil enforcement:

1. the violator failsto schedule a compliance conference within fifteen (15) days of receipt of
the NOV, or after the expiration of areasonabletimeframe granted by DEQ;

2. theviolator has demonstrated a hisory of non-compliant, recalcitrant behavior, has created
unnecessary delays, isun-cooperative and generdly does not negotiate in good faith to
remedy the violation(s).

In the case of an emergency dtuation which presentsimminent and substantial threat to human health
and/or the environment, and thereisno time to negotiate or the violator is not willing to negotiate
an acceptable remedy, DEQ would likely pursue aninjunction through the courts to stop theaction
creating the emergency. Although not an enforcement actioninitsef, theinjunction may preceed an
enforcement action.



5.3 Preparation of a Civil Referral

Requests for civil action are made through the enforcement case referral process through use of a
Civil Referrd Package (Referral). The Referrd is prepared by theinspector, reviewed and approved
at the variouslevds of management, and then routed to the Attorney General's Office. It isthenthe
responsihility of the Attorney Generd’ s Office to confer with the appropriate DEQ personnd and the
State Office of the Attorney Generd tomake the determination asto filing acivil complaintin district
court.

Generally, the Referrd should be submitted to the Attorney General's Office within one year from the
day the Department knew, or reasonably should have known, that the violation(s) existed.

Once the decision has been madeto file acivil complaint, the Attorney General’ s Office needs access
to the entire sourcefile to proceed with litigation preparation. The contents of the actual referrd
package, however, vary depending on the program and the specific case. Figure 5.1, the judicid
referra letter, isused to refer RCRA-related cases to the Attorney Genera’ s Office. The SWM/RPO
does not make ingpection reports, enforcement documents and the rest of the casefile part of a formal
Civil Referrd Package. Air Quality doesinclude these documentsin the Package, and Figure 5.1
could serve as a cover letter for the Packageif needed.
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Figure5.1- Judicial Referral Letter

January 16, 2001

MEMORANDUM

TO: Doug Conde, Deputy Attorney General, Department of Environmental
Quality
FROM: Hazardous Waste Science Officer, Air and Hazardous Waste Division

THROUGH: D. Michael Gregory, Hazardous Waste Enforcement Coordinator
State Waste Management and Remediation Program Office

Brian R. Monson, Manager
Hazardous Waste Program
State Waste Management and Remediation Program Office

SUBJECT: Judicial Referral for

In , @ complaint inspection was performed at the facility located in .

Based on the findings of the inspection, a Notice of Violation (NOV) was drafted and

forwarded to (AG=S NAME HERE) for review. After __ review, the NOV was issued
to_(FACILITY) in_(CITY) . The __ NOV alleged ___ violations of the
RCRA/HWMA with an assessed penalty of . A draft Consent Order (CO) was
presented to in . refused to sign the draft CO citing the penalty issue. A second

draft CO was presented to in of . The draft CO mandated a penalty of . Again,
was not agreeable to the terms of the draft CO.

This referral is being made to compel to enter into an agreement (CO) with the
Department to resolve this case. Thus far, the Department has been unable to reach an
agreement with through normal administrative procedures.

tg c\..\

cC: C. Stephen Allred, Director, Department of Environmental Quality

Katherine Kelly, Admin., State Waste Management and Remediation Program
Office
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The Civil Referrd Package may contain the following elements. Each case is different, and the
specific contents of the package will be dictated by the particular circumstances and issues the case
presents.

1. Warning Againg Disclosure - To demonstrate the attorney-client intent of this communication,
thereferral package should be in the form of a memorandum to the Attorney General's Officefrom
the State Program Office. Thetop of the memo should be boldly labeled "CONFIDENTIAL" to
warn against release of thememo to anyone outside the agency. Thiswarning aso establishesthat
the memo was requested (or is required) by the Attorney General to help support thelitigation effort,
and thus consists of confidentid attorney work product and materia prepared in anticipation of
litigation.

2. Agency Contact Persons- Thissection of thereferral package identifies the name(s) of the DEQ
personnel who will serve as the primary contact(s) for the case. The primary contactis usualy a
person with in-depth firsthand knowledge of thefactsof the case. This section provides a convenient
reference for clerical to use when sending copies of correspondence and pleadings to the appropriate

contacts within DEQ, as well as when providing the assigned attorneys with the identity of the

contact personswho will approve settlement offers and coordinate DEQ's activitiesin thelitigation.

If DEQ provides a "cc" list, the attorney will be able to assure that all appropriate persons stay
informed about eventsin the case.

3. Identification of any personswith knowledge of the case - This section provides the names and

telephone numbers of dl personswithin and outside of DEQ who possess knowledge relevant to the
case, and asummary of that knowledge. The attorneys can then contact, interview or depose them,

asnecessary. If any former DEQ employees wereinvolved, this section should provide their phone
numbers and addresses, as well.

4. List of Vidlations- Thissectionindudesalistof the rules and statutes, permit conditions, and/or
Consent Order termswhich may have been viol ated by the defendant. Each alleged violation should
include ashort description of itsbasisto provide the attorneysa starting point in analyzing the cause
of action. If anNOV has previously been prepared it should be attached and included as part of the
referral package.

5. List of potentially responsible parties - The most likely responsible persons, including the
owner/operator of thefadlity, areinduded in thissection. Theremay also be others whose actions/or

lack of actons contributed to the violations at the facility. List the names, addresses and phone
numbers of these individuals. The purpose of providing these names issimply to give the attorneys
information which may indicate the need or desirability to pursue persons other than operator(s) of
the subject facility. The attorneyswill eventudly identify who isaresponsbleparty. Generally, the
following person(s) may be responsible parties:

a Operators - present and past operators who operated on or controlled the property
on which the alleged violations occurred, or which is the aleged source of aviolation.
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b. Owners - present and past owners of the property during the time violations occurred.
Thisincludes present owners of a property on which pollutionis gill present, even if
the pollution may have been caused by prior operators or owners.

C. Parent corporations - where the subject property is owned by one company, a parent
corporation of that company may dso be liableif, for example, the parent has taken
an active role in operating the subject facility, has dominated the activities of the
operating company, or otherwise may have participated in causing the aleged
violations.

d. Individuds - whomay have particdpatedin causing thealleged violation(s), or whose
omission resulted in the alleged violations, or who supervised the illegal act but took
no action to prevent or stop the aleged violations from occurring. Under case law,
individuas such as employees or officerswho fit the above description may beliable
for violations.

6. Chrono ogy of Significant Events- This sectionincludes achronology of events significant to
the case, such as inspections, important correspondence, sampling events, meetings, important
telephone or personal conversationswith the defendant, etc. Be sure to include and identify persons
involved in each of the events. Include any relevant information regarding pending permit
applications or any pending decisons upon which DEQ has not yet acted. Additionally, include
information regarding potential enforcement actionsbeing consdered by other programswithin DEQ,
to the best of your knowledge. Check with the other program and regional office personne within
DEQ to ensure that all enforcement actions are coordinated.

7. ldentification of sampling locations and rationale for selection of sampling locations -
Frequently, the sheets providing the result of laboratory analyses do not provide the attorneys with

enough information to determine the significance of the sample. For example, due to the limited
space on the lab sheets, occasiond ly the sampling location is not identified in enough detail for the
attorneys to tell where the sample was actudly taken, nor does it provide the reason for taking the
sample at that location. Background and upstream samples should be identified as such. Where not
obvious from the sampling documents, the sampled media should be indicated (e.g. sail, liquid, solid,
powder, air). A sketch of sampling locations can be especially helpful to darify issues. This section
should also indicate the present status of the samples, i.e. whether they have been retained or
destroyed. Thisfact may be useful indiscovery, as the defense counsel may wish to re-anayze the
sample before trial. Be sure to note sampling and analysis procedures, and attach a copy of these
proceduresif possible.

8. Identification of sampling personnel - Identify al persons present during the sampling, and their
respective postions, evenif only one of these persons physically collected the sample(s).

9. Interpretation of Sample Results - Because most attorneys do not have scientific backgrounds,
they may be unable to determine the significance of sampling results when they receive the laboratory
sheets Therefore, it would be extremdy helpful to indicate what the results of each laboratory
analysis gppear to condude, sothe attorney can determine whether theyhelp or detract from the case.
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| dentification of the strengths and weaknessesin sample resultsis critica to both effective negotiation
and litigation. Information of thisnature not only educates the attorneys about the case, but also
gives more up-front warning about possi ble problemsin a case, and thus perhaps more information
for use against the defendant during early settlement negotiations in cases where the evidenceis
strong.

10. ldentification of lab analysts - Since the state lab performs the majority of DEQ analytical
work, it would be helpful to provide the attorneyswith alist of the names of theindividual analysts
who worked on the samples. Where the lab analysts have initialized the parameters which they
analyzed on the lab sheets, this identification need only be a list of namesto match theinitials.

11. Sampling methodology - If this information is included in the inspection report or in the
inspector's field notes, a reference to those documents is needed in the referral.  Thisinformation
should describe the samplingmethod (e.g., grab sample), the sample container (e.g., glass 250 ml jar),
preservatives used, and any other information necessary to prove the samplesvadidity. Otherwise,
it is difficult to provethat the collection was performed in accordance with approved procedures.
Information regarding sampling and laboratory analyss need not be provided in any one specifi ¢
fashion aslong as it can be clearly understood by the attorneys oncereceived.

12. Locationsof all document filesinside and outside of DEQ - The importance of the attorneys
knowing where dl relevant files are located before filing acivil action cannot be over-emphasi zed.
To properly evaluate a case for filing and engaging in settlement discuss ons, every document related
to the defendant must be available for review. Sometimes, helpful and/or harmful information is
stored at locations other than the primary sourcefile. These locations may includethefilesof other
programs, individual staff files including field notebooks or documents, calendars, datebooks and
telephone records, laboratory files, andfiles located at the Regional Offices of DEQ.

13. Review of all public records requests specific to thereferral - Once the referral has been
made, no public records requests should be honored unless the Attorney Generd's Office hasfirst
reviewed the request and determined the appropriate response to the request. Once acivil case is
filed, defendants are required to attempt to obtain pertinent informati on through discovery pursuant
to the Rules of Civil Procedure, not the Public Records Act.

14. Settlement position - The referral package should contain sufficient information regarding
DEQ's settlement position for the Attorney General's Office to write a completefirst draft of the
settlement offer for DEQ's review and approva. This information should include recommending
compliance schedules, avil pendty assessments, injunctive relief, pollution prevention and any other
supplemental aternatives that may be available.

5.4Rolesof theAttor ney and I nspector during the Civil Enforcement Process

The purpose of a civil action is to compd compliance and to obtain remedies and pendtiesfor
violations. Before recommending acivil action, it isimportant to take into consideration that an
action of this type is much more resource-intensve than an administrative enforcement action, and
will likely require amore significant commitment of time from both DEQ staff and attorneys in
pursuing the case. A team approach is critical to the success of any settlement or litigation activity;
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hence both the enforcement staff and attorneys must keep open lines of communication and
demondtrate the ability to work together as a team for a substantial period of time to be successful.

5.4.1Roleof the Attorney - The primary role of the Deputy Attorney General assigned to the case
isto provide legal counsel to management and technical staff at DEQ. The Deputy Attorney Generd
is charged with providing legal advice to the agency and acts on behdf of the State of 1daho.

For example, an inspector may be denied access to ingpect a facility. If access cannot otherwise be
gained, the attorney may work with theinspector to prepare an affidavit in support of obtaining a
Search Warrant to inspect the premises. The attorney will then presert the affidavit and relevant facts
to ajudge or magistratein an attempt to obtain asigned order and search warrant. Often the deputy
attorney genera will work with the appropriate county prosecutor in obtaining a search warrant.

In the event the case reaches court and DEQ personnel are calledto testify, the Attorney General’s
Office will advise them on the proper waysto proceed.

5.4.2 Role of the Inspector - The inspector’ smostimportant role has been completed before civil
proceedings are even initiated. That is, s/he has taken great careto make sure all DEQ policies and

procedures have been followed, that all relevant aspects of the compliance investigation have been
explored, and that al aleged violations are thoroughly documented. Assume that every inspection

will end up in court, so always be meticulous, objective and professional.

The Regiona Enforcement Coordinator is responsible for preparing the Civil Referrd Package and
forwarding it through DEQ management to the Attorney Generd's Office. Once the Attorney
Generd's Office has agreed to proceed with filing acivil complaint, the primary role of the inspector
becomes that of providing technical assistance to the attorney assigned to the case.

Throughout the process of preparing the complaint, affidavits, interrogatories, motions, orders and
settlement agreements, the Deputy Attorney Generd will typicaly solicit technicd input from the
inspector and other involved DEQ staff. Theinspector may assist counse inthe following ways:

explaining complex technical issues,

developing a strategy,

drafting written discovery requests and deposition questions,
answering the defendant’s discovery requests,

helping with cross-examination of opposing experts,

developing conditionsand compliance schedulesin settlement negotiations,
helping prepare affidavits for usein motionsfor summary judgment,
preparing exhibits to illustrate testimony,

selecting other experts,

drafting briefs,

determining the appropriatecivil penalty, and

testifying as awitnessin depostions, hearings, or trial.
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Section 6;: Criminal Enforcement Actions

6.1 Authority to Commence Criminal Enfor cement Actions

The statutory authorities which exist for the Idaho Department of Environmental Quality (DEQ) to
initiate a criminal enforcement action are found in both the Environmental Protection and Hedth Act
(EPHA) at 1daho Code Section 39-117, and the Hazardous Waste Management Act (HWMA) at
Idaho Code Section 39-4415. Stated broadly, those statutes provide that a person is guilty of a
misdemeanor punishable by afine or, under certain circumstances, imprisonment if he or she:

a Negligently, knowingly, and/or willfully violates
1. The environmental protection laws; or

2. The terms of any lawful notice, order, permit, standard, rule, or regulation
issued pursuant to an environmental protection law; or

b. Makes any false statement or representationin any application, label, manifest, record,
report, permit or other document filed, maintained or used to comply with the
provisons of HWMA.

The specific citations are as follows:

Idaho Code, Section 39-117 of EPHA: "any person who wilfully or negligently violates any
of the provisonsof the public hedth or environmental protection lawsor the terms of any
lawful notice, order, permit, standard, rule or regulation issued pursuant thereto, shall be
guilty of amisdemeanor ad upon conviction thereof shall be punished by afine of not more
than ten thousand dollars ($10,000) for each separate violation or one thousand dollars
($1,000) per day for continuing violations, whichever is greater."

Idaho Code, Section 39-4415 of HWMA: "Violations constituting misdemeanors- (1) Any
person who knowingly makes any false statement or representation in any application, label,
manifest, record, report, permit, or other document filed, maintained or used for the purpose
of complying with the provison of this chapter shall beguilty of a misdemeanor and subject
to afine of not more than ten thousand dollars ($10,000) or to imprisonment not to exceed
one (1) year, or to both, for each separate violation or for each day of a continuing violation.
(2) Any person who knowingly violates any provision of thischapter or any permit, standard,
regulation, condition, requirement, compliance agreement, or order issued or promulgated
pursuant to this chapter shall beguilty of amisdemeanor and subject to afine of not more
than ten thousand dollars ($10,000) or to imprisonment not to exceed one (1) year, or to
both, for each separate violation or for each day of a continuing violation. (3) Any action
may be commenced and prosecuted by the attorney general. The director shall not be
required to initiate or prosecute an administrative or civil action before the attorney generd
may commence and prosecute acrimina action.
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In addition, a number of the federal environmental statutes enforceable by the United States
Department of Justice provide that certain egregious environmental violations constitute felonies
A person guilty of acimind violation of theenvironmental protection laws may also have committed
other misdemeanor or felony acts, such as fraud or creating a public nuisance, as described inthe
criminal code. Depending upon the circumstance, crimes committed in Idaho may be prosecuted by
the Idaho Attorney Generd, the prosecuting attorney of the county in which the crimind action arose,
or by the United States Justice Department through the United States Attorney.

6.2 Criminal and Civil Environmental Enforcement Actions

Generdly, criminal enforcement isreserved for only the maost grievous violations of environmentd
datutes, regulations and rules. 1n Idaho, criminal enforcement actions are quite rare. Crimind cases
may be distinguished from civil ones by their greater magnitude, willfulness, negligence, and/or
fraudulence. Thedecison asto whether crimina or civil proceedings should be pursued will be made
by the Attorney General’s Office, in consultation with the Program Manager, the Enforcement
Coordinator, and the Regional Manager.

In some situations, it may be possible to pursue both a civil or administrative environmenta
enforcement action and acrimina action against aviolator based on the same set of facts. A case-by-
case decison must be made by the prosecuting attorney(s) whetheritis better to pursue thetwo types
of proceedings concurrently or to suspend prosecution of one proceeding (usudly the civil one)
pending completion of the other case.

6.3 Pursuit of Criminal Enforcement in Idaho

In Idaho, the following agencies are authorized to investigate and prosecute criminal environmental
crimes. 1) Idaho Attorney General, 2) 1daho Department of Law Enforcement, 3) County Prosecutors
Offices, 4) United States Attorney's Office, Di strict of 1daho, 5) Idaho Department of Environmental

Quality, and 6) Crimind Investigations Divison,U.S. Environmenta Protection Agency (typicaly

Region X).

The Criminal Investigations Division (CID) is the section of the USEPA which investigates criminal
violations for the mgjority of environmental regulationsfor all mediainIdaho. Other states, such as
California and Nevada, have felony and misdemeanor criminal statutes in effect and investigate
criminal cases under their state law. Stateswith crimina statute authority typicaly havetheir own
crimind investigation programs. Since Idaho only has authority for misdemeanor violaions, we do
not have a state crimind investigation program.

Recently, the Idaho Environmental Enforcement Task Force (IEETF) has identified the need for the
various state and federd crimina enforcement agencies to work together to share information and
to avoid aduplication of efforts. The task force Memorandum of Agreement (MOA) memorializes
the participating agencies and provides the functional foundation for the enforcement agencies to
work cooperatively to preserve and protect the environment and the public hedth, safety, and
welfare.
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Section 7. Records Management and Public Records Review

This section of the manual addresses the management of DEQ records and the handling of public
recordsrequests. DEQ enforcement records may include documents generated by DEQ employees
as well as other documents maintained in the DEQ files. Proper records management is important

to preserve information to support any enforcement action. Records mantained at DEQ may be

subject to public review under the 1daho Public Records Statute found at |daho Code, Sections 9-337

to 9-349.

7.1 Records M anagement

Thefilesrelated to an inspection or enforcement action comprise DEQ'slegal documentation of its
activitiesand findings. An enforcament file may include field notes, internal working drafts and final
versions of inspection reports, Notices of Violation or Consent Orders, copies of internd
memorandums and e-mails, investigatory records, and permits.

Documents in the DEQ files should be maintained in chronologicd order, with the most recent
information ontop. Most of thefilesat DEQ aremainta ned by clericd staff who take great care and
caution ensuring the documents are filed correctly and in the appropriate location. Technical staff
reviewing the files should make sure that documentsarereplaced correctly. Careless filing may result
in delays in locating information and in potentially overlooking critica information.

DEQ has developed the "DEQ Policy Memorandum: Palicy for Records Management” (see Appendix
A) which setsforth the manner in which the retention and/or destruction of field notes, other notes,

internal working drafts of DEQ documents, communications to or from the Atorney General's Office,
confidential businessinformation and investigatory recordswill be handled. The criteria for wha
congtitutes a public record and an investigatory record are defined in Idaho Code as follows:

Investigatory Records - Investigatory record as defined in 1daho Code, Section 9-337(4)
means information with respect to an identifiable person, group of persons or entities
compiled by apublic agency pursuant to its statutory authority in the course of investigating
a gpecific act, omission, failure to act, or other conduct which the public agency has
regulatory authority or law enforcement authority over.

Public Record - as defined in Idaho Code, Section 9-337(10), includes butisnot limited to,

any writing containing informeation relating to the conduct or adminigration of the public' s
business prepared, owned, used or retained by any state or loca agency regardless of physical
form or characteristics.

Any relevant documents should be keptin a corresponding DEQ file. The following discussesissues
relating to records management and a number of particular documents or Stuations:

7.1.1 Verbal Complaints- When acomplaintis received by phone or in person, the complaint must

be documented by a handwritten phone record, file note, or e-mail from the person receiving the
complaint and interviewing the complainant. While DEQ discourages anonymous complaints, if a
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cdler ingsts on confidentidity the public recordslaw dlows DEQ to protect any information which
might disclose the person’sidentity

7.1.2 General Communications - For each ingpection or enforcement action, communicati ons may
occur in many formsand among many individuals. Copies of dl correspondence, including requests
for data and informationa correspondence, should be placed in the relevant file. Telephone and
personal conversations need to be carefully documented in writing in thefileviaa phone record/log
format, afilenote, or a hard copy of an e-mail message. DEQ personne should alwaysmaintain a
discreet and professonal manne when documenting conversations, meetings, interviews, inspection
observations, sample and datacollection activities, and interactionswith individuals. To avoid loss
of detail, notes should be prepared as soon as possible after the interaction or observation takes place.
Notes should be dated, legible, accurate and complete. Language should be objective, factual, and
free of personal fedings or inappropriateinformation.

7.1.3 Inspection Reports- A copy of every final inspection report with attachments should be
includedinthe DEQfile. Prior to finalization of the report, the Regiona Office supervisor will have
reviewed the report for factuaness, professionalism, objectivity, and comprehens veness.

7.1.4 Sampling and Evidence Collection Documents- A copy of the receipt given to the facility
when split samples are taken should be placed in the sourcefile. All Chain-of-Custody documents,
sampletags, etc., should bemantained as attachments to theinspection report and placed inthe file.
Generally, any records pertaining to sampling activity and evidence collection should become part of
the file record.

7.1.5 Laboratory Analyses- Test results from any laboratory anayses made in connection with an
inspection or otherwise should be placed in the sourcefile.

7.1.6 Field Notes - Field notes generated by an ingpector in whatever form (bound notebook ,
looseleaf pages, etc.) to record field activities congtitute apublic record. While these notesare not
required to be physically maintained in the file itself during case development, once the report is
completed, any field notes must be placed in the relevant DEQ sourcefile; they do not belong to the
inspector or in theinspector’ s persond files.

7.1.7 Photographs - Photographs should be kept in the relevant sourcefile. Photographs should
be stored in plastic sorage deeves. Each photograph should be labeled with anumber so that it can
be cross-referenced to a log describing the contents of the photograph. (See section 2.4 of this
manud for specific suggegionson labeling photographs.) Negatives should also be placedin plagtic
storage deeves, labeled with the facility name, date and locati on and maintained in the inspection file.

7.1.8 Tapes - Video and audiotapes should be maintained in the relevant source file. The tapes
should be labeled with the name of the facility and location, the date and time of the activity(ies) being
recorded, and the name and title of anyone who isrecorded. Great care should be taken by the
inspector when conducting inspection activities with the use of a video camera or tape recorder.
When narrating a tape, theinspector should communicate only factual observations.
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7.1.9 Calendars, Day-timers, Etc. - All documents generated by inspectorsin the course of their
employment are a public record, not the inspector's personal property, and should be maintained in
therelevant file. 1tems such as persona calendars, day-timers, desk pads, etc., which contain work-
related information are a public record for purposes of public records review and for use in any
enforcement action.

7.1.10 Drafts- All internal working draft enforcement documents should be maintained in thefile
until the document isfinal, at which time the drafts should normally beremoved and destroyed.

7.1.11 Confidential Information - Any materials which qualify or potentially qualify for a business
information exemption to public records disclosure (trade secrets, business records) and any eligible
communication to or from the Attorney Generd’s Office regarding a particular enforcement action
should be kept in aseparate confidential section of the source file,

“Trade Secrets’ isdefined in Idaho Code, Section 9-340(2) as, "a formula, pattern
compilation, program, computer program, device, method, technique or process that: (a)
derivesindependent economic value, actud or potentid, from not being generdly known to,
and not being readily ascertainable by proper means by other persons who can obtain

economic value from itsdisclosure or use; and (b) is the subject of efforts that are reasonable
under the circumstances to maintain its secrecy.”

7.1.12 Databases - Many of the program offices at DEQ utilize databases to maintain data specific
to the functions of that program. Theair, water, hazardous waste, petroleum storage tank, drinking
water, and remediation programs each maintain databases for tracking internal activities and for
reporting purposes. This data can often be obtained by the public through a public information
request. The datacontained in databases may also be requested as part of an administrative, civil or
criminal enforcement proceeding.

7.2 Public Records

The Idaho public records statute, Idaho Code, sections 9-335 and 9-337 to 9-349, providesthat all
DEQ records are open for inspection by the public unless a particular record isspecifically exempted
from public review. DEQ has developed a document entitled, "DEQ Policy Memorandum: Policy
for Handling of Public Records Requests® (see Appendix J). Each divison, program or regional
office within DEQ has a designated public records custodian, and all public records requests should
be routed through that person. All public record requests must be responded to withinthree days of
receipt unless the person making the request isinformed by a DEQ public records custodian that
additiond timeisneeded . Unlessthe public record requested isa list or in list form, you cannot ask
a person making a public records request the reason for the request.

Any time a person submitting a public records request isnot allowed access to a document or any
portion of adocument which falswithin the scope of the request, it isadenial. Denidsmay be based
on any one of several exemptions listed in the public records statute. The following are the

exemptions most commonly cited asthe basis for denyi ng public records requests submitted to DEQ:
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7.2.1 Ligs- Thepublicisnot entitled to have access to DEQ information if the information isto be
used for mailing or telephone solicitation.

7.2.2 Investigatory Records - A document may be withheld from public review if disclosure of the
document would interfere with an ongoing investigation or enforcement action, reved the identity
of a confidential source, or discloseinvestigative techniques and procedures.

7.2.3 Attorney-Client Privilege - Communications between DEQ and the Attorney General’ s Office
may be exempt from public recordsdisclosure.

7.2.4 Confidential Business Information - The Idaho public records statute has three provisons
which exempt businessinformation from disclosure. The trade secrets exemption covers information
that is clamed to be confidential and that, if disclosed, would be economicdly valuable to
competitors. Production records are dso exempted from disclosure. Findly, avoluntarily submitted
environmental audit report may be exempt. A company’s claim that a particular document is
confidentid isnot enough to allow DEQ to deny a public records request. Before any information
is withheld from public disclosure, the Attorney General’s Office must review the confidentiality
clam.

All denids of public records requests must be made pursuant to a procedure prescribed by the public

records statute. All denials must have attorney review and bein writing. Any denial of apubic
records request should be coordinated with the Public Records Custodian.
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